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Owner Won’t Pass Go in Parking Lot Monopoly
BY Antoni Casalinuovo Hons. B.A., LL.B. &
Megan Molloy Hons. B.A., LL.B.
A “Monopoly” is generally defined as the exclusive domination or
possession of something by someone. However, the term rarely
surfaces in condominium corporations, where the rights of owners
are unavoidably intertwined such that each owner’s enjoyment of
their property is made possible only by limits placed on their
neighbours’ use of it. Condominium owners must be willing to
surrender at least some degree of their right to self-interest in
exchange for the advantages of common ownership; expectations to
the contrary can be oppressive towards the interests of the other
owners and can result in unnecessary litigation, with high cost to all involved.
In the recent case of Cheung v. York Region Condominium Corporation No. 759, the parties engaged in a
round of condominium monopoly where the monopolized “asset” was YRCC 759’s shared common
element parking lot. The “someone” was a popular restaurant which operated out of three condominium
units owned by Ms. Cheung at YRCC 759, a commercial condominium corporation making up part of the
York Corporate Center, a large mixed commercial-industrial park in Richmond Hill, Ontario.
With parking coming at a premium at YRCC 759, the monopolization of parking by the restaurant’s
patrons/employees was a problem that saw no end until YRCC 759 enacted a by-law to lease each unit
owner common element parking units for nominal consideration. This resulted in a dispute between Ms.
Cheung and YRCC 759, with the unit owner taking the position that her tenant, the restaurant, should be
able to monopolize “all” 162 of YRCC 759’s common element parking spaces; that in passing the by-law,
YRCC 759’s actions were oppressive; and, that the by-law itself was unreasonable and accordingly,
violated the Condominium Act, 1998 (the “Act”).
The Court disagreed that Ms. Cheung’s expectations were legitimate or reasonable, and concluded that
there was nothing oppressive about YRCC 759’s actions or the by-law. To the contrary, the Court held that
it was Ms. Cheung’s unreasonable expectation that lead to the parking problems at the centre of the
litigation in the first place, and that is was, in fact, her conduct which had been oppressive towards the
other unit owners at YRCC 759. The Court agreed with YRCC 759’s position that leasing an equal number
of parking spaces for all unit owners had in actuality conferred a benefit to Ms. Cheung by allocating a
larger number of parking spaces exclusively to her.
The Court also found that Section 21 of the Act permitted YRCC 759 to lease part of its common elements,
as same was not specifically prohibited in its Declaration. Additionally, the Court recognized YRCC 759’s
statutory obligation to manage its common elements, and confirmed that it also had the authority to
enact a by-law leasing common element parking units to each unit owner.
Turning to the next issue, the Court went on to consider whether the actions of the Board were oppressive
to Ms. Cheung. Generally, the oppression remedy is a powerful tool imported from business law, and is
typically utilized by shareholders/unit owners to remedy corporate wrongs. The test for oppression is two
pronged: applicants must establish both that the condominium corporation’s conduct breached their
reasonable expectations and that the resulting situation is unfair.
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The Court determined that Ms. Cheung’s real complaint was not that YRCC 759 treated her differently
from other owners but rather, Ms. Cheung was upset because YRCC 759 did not treat her differently from
the other owners by allowing her to monopolize all the parking.
The oppression remedy protects the legitimate expectations of owners and not individual wish lists. The
Court must balance the interests of the one versus the interests of the community, which typically results
in the interests of the condominium community as a whole prevailing over those of one owner. Thus,
while Ms. Cheung had an expectation that her tenant would be able to use “all” of YRCC 759’s shared
parking spots, that expectation was not reasonable.
The case is great reminder that condominium corporations have the ability to manage and control their
common elements, including the authority to pass by-laws to permit the lease portions of those common
elements where not expressly prohibited by the declaration.
Boards of directors have a responsibility to create rules which are reflective of and work to advance the
interests of the condominium community as whole. However, it is important to keep in mind that as each
community is different, what is reasonable or assists in the smooth operation of one condominium
corporation may seem unreasonable or may not work effectively for another.
What is common in every condominium, and in fact, is an ideology that has been recognized by the Courts
for some time, is that unless common elements are designated specifically for the exclusive use of a
particular unit, one unit owner should not expect special treatment to permit the monopolizing of the
common elements – which comes at the expense of the interests of other units owners and their tenants.
In this case, the unit owner will not pass go, and she will likely be paying more than $200 to the
condominium.
Note: Since this article was written, the case was appealed and the decision was upheld by the Ontario
Court of Appeal (Cheung v. York Region Condominium Corporation No. 759, 2017 ONCA 633).
By Antoni Casalinuovo
Hons. B.A., LL.B.
Ext: 808
Email: acasalinuovo@elia.org
Megan Molloy
Hons. B.A., LL.B.
Ext: 805
Email: mmolloy@elia.org
Toll-Free: 1-866-446-0811
All of the information contained in this article is of a general nature for informational purposes only, and is
not intended to represent the definitive opinion of the firm of Elia Associates on any particular matter.
Although every effort is made to ensure that the information contained in this article is accurate and up-todate, the reader should not act upon it without obtaining appropriate professional advice and assistance.
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The Insurance Myth
BY Kati Aubin, Hons. B.A., J.D. &
Richard Elia, B. Comm., LL.B., LL.M. (ADR), A.C.C.I.
Subrogation and deductibles and standard units – oh my! The language
used in insurance policies can be even stranger than being in Oz; but once
you draw back the curtain, you can see that the magic isn’t all that
complicated after all.
With the changes coming to the Condominium Act, 1998 (the “Act”),
specifically those changes coming to Section 105, there has been a flurry
of activity on Boards to enact insurance deductible by-laws before the
ability to do so is taken away.1 Hand in hand with this activity has been a
renewed dialogue between Owners and Boards regarding just what
exactly is covered by the condominium corporation and what Owners need to take care of themselves.
Mandatory Coverage and Filling in the Standard Unit Gaps
Before we can talk about the intricacies of deductible by-laws, we should, to quote another famous
musical, start from the very beginning (it is, after all, a very good place to start).
What insurance coverage does the typical Unit Owner have without ever purchasing their own policy, and
what additional coverage do they need?
Pursuant to Sections 99 and 102 of the Act, your condominium corporation is required to carry insurance
policies that will cover both physical damage to the common elements and the units – such that the units
will be returned to their state described in the “standard unit” definition as per the condominium’s
documents (this will be explained further below)2 – as well as liability insurance for the common elements
and any Corporation-owned machinery.3 The cost of this insurance is included in your common expenses.

1

It appears, based on the wording in Bill 106 and the Regulations, that insurance deductible by-laws passed prior
to the entering into force of Bill 106 will be grandfathered in. For more information, see the article by Megan
Molloy & Richard Elia, Insurance Deductible By-laws, online: Condocentric <http://bit.ly/EA-Insurance-DeductibleBy-laws>
2
Condominium Act, 1990, SO 1998, c 19:
99 (1) The corporation shall obtain and maintain insurance, on its own behalf and on behalf of the owners,
for damage to the units and common elements that is caused by major perils or the other perils that the
declaration or the by-laws specify.
[…]
(4) The obligation to insure under subsection (1) does not include insurance for damage to improvements
made to a unit.
(5) For the purpose of this section, the question of what constitutes an improvement to a unit shall be
determined by reference to a standard unit for the class of unit to which the unit belongs.
3
Condominium Act, 1990, SO 1998, c 19:
102 The corporation shall obtain and maintain,
(a) insurance against its liability resulting from a breach of duty as occupier of the common elements or
land that the corporation holds as an asset; and
(b) insurance against its liability arising from the ownership, use or operation, by or on its behalf, of boilers,
machinery, pressure vessels and motor vehicles.
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What does this mean? For the physical damage insurance, it means that when there is physical damage
to the common elements or your unit that is caused by, for example, a flood or fire, the Corporation’s
insurance will repair the damage up to the “standard unit” definition. The Unit Owner is responsible to
repair any “improvements” made to the unit.
Think about it as though your unit was a hamburger (stay with me). The Corporation provides insurance
for your standard hamburger: patty, bun, lettuce, tomato, condiments. If you decide you want a
cheeseburger, or bacon on your burger, you improve or upgrade your hamburger. When it comes time to
repair or replace the hamburger, if you want the cheese or bacon back, you have to pay extra, not the
condominium corporation. That’s where your personal policy of insurance comes in; to cover you for the
“improvements” to your hamburger of cheese and bacon, and make sure that when all is said and done,
you’re not stuck paying out of pocket for all the improvements you made to your unit all over again.
For liability insurance, it means that if something happens on the common elements and the Corporation
is found to have been in breach of the Occupiers’ Liability Act – such as, for example, someone slips and
falls on a patch of ice in the parking lot and hurts themselves – the Corporation (and, by extension, you,
as a part owner of the common elements) is covered. However, this policy only covers the common
elements. So, for example, if you have stairs in your unit and a guest trips over a loose carpet edge and
falls down those stairs and hurts themselves, that’s on you as the occupier of your particular unit.4 Unless,
of course, if you were smart and got a personal policy of insurance as well. Then your personal condo
owner’s policy would kick in and provide you with coverage.
By now you will have guessed that we are in favour of unit owners obtaining their own personal condo
owner’s insurance policies. This is because condo owner insurance policies are quite inexpensive and fill
in important gaps in coverage between what the Corporation is required to carry and what you could,
quite easily, imagine requires covering above and beyond that mandatory coverage.
Deductibles, or, Why Should I Pay Extra for Any of This?
So how do deductibles come into play and, more importantly, what are they? A deductible is an amount,
set by the insurer, that must be paid by the policy holder when making a claim under that policy. It is
usually a relatively small amount compared to the policy limits, but it acts as a deterrent against policy
holders making frivolous claims. The rationale goes something like this: if someone needs to pay the first
$500 of any repair bill, then they won’t come calling every time they need to buy spackle to cover up a
small hole in a wall. Virtually every standard insurance policy has a deductible, and it serves to keep the
cost of policies lower than they would be without them. Deductibles do not hinge on fault or
responsibility; they exist for every claim, regardless of why you are claiming.
Section 105 of the Act, as it is currently drafted, allows condominium corporations to pass a by-law that
permits the Corporation to charge back the amount of the deductible to the owner (or a person for whom

4

Occupiers’ Liability Act, RSO 1990, c O.2:
1. In this Act,
“occupier” includes,
(a) a person who is in physical possession of premises, or
(b) a person who has responsibility for and control over the condition of premises or the activities there
carried on, or control over persons allowed to enter the premises, despite the fact that there is more than
one occupier of the same premises
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the owner is responsible) in certain circumstances outlined in the wording of the by-law.5 The amount of
the deductible is added to that particular owner’s common expenses, which saves all other owners from
having to share the burden of the cost of the deductible.
If you’re an owner at a condominium with such a by-law, and are being charged back the deductible, this
can seem daunting – especially if there was damage to improvements that you made to your unit which
require you to claim under your personal policy. Claiming under your personal policy means you may not
only have to contend with the corporation’s deductible, you may also have to deal with the deductible on
your personal policy as well. Stacking deductibles is never fun to contemplate. However, most personal
policies will cover the amount of the Corporation’s deductible as a term of the policy, since the Act defines
this obligation as an “insurable interest”.6
If you’re not sure if you are covered in the event that the Corporation charges its deductible back to your
unit, call your insurance broker and make sure your personal coverage adequately covers the
condominium corporation’s deductible. This is a very straightforward question to ask, and your broker
should be able to get you an answer relatively quickly. If you aren’t covered, but you would like to be,
then ask your broker to add this coverage to your policy.
Subrogation – Why It Exists, and Why It Probably Doesn’t Apply
Under most home insurance policies, the insurer maintains the right of subrogation. Subrogation is a
complicated word with a straightforward meaning. Essentially, in the event of an insurable loss, but where
it is determined that the loss was the fault of a third party (a contractor or a negligent neighbour) then
the insurer will pay for the repairs and replacements, but then the insurer has the right to demand
repayment (seek indemnity) for the repairs and replacements from the third party that caused the loss.
This includes commencing litigation against this third party in your name, as the policy holder. As the
insured, you are required to cooperate with the insurer’s subrogation efforts.
Most condominium declarations, however, contain a waiver of subrogation against or “in favour of” the
condominium corporation, the property manager, other owners, and their respective employees,
members of their households, guests, and occupiers. This means that in the event of an insurable loss, the
insurance company is unable to exercise its right of subrogation against the Corporation, you, your family
members, your guests, your neighbours (and their family members and guests), or the employees of the
Corporation. This waiver of subrogation typically does not extend to tenants.
Why is this a good thing?
Think about it as though you were living in a traditional home. Traditional homeowner’s policies do not
permit the insurance company to bring a subrogated claim against your family members or guests,
because they are considered insureds under the same policy. In the condominium context, everyone is,
to a certain extent, sharing your home. The policy is, in fact, made out in the name of the condominium
corporation as well as all owners, and includes mortgagees from time to time. A waiver of subrogation
keeps the condominium community from descending into a never-ending game of finger pointing
between owners or between an owner and the Corporation – just as it does in a traditional sense, when
it keeps parents from pointing fingers at children and vice versa.
5
6

Condominium Act, 1990, SO 1998, c 19, section 105(3)
Condominium Act, 1990, SO 1998, c 19, section 105(4)
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Consider the following example. A quite frequent occurrence, especially in high-rise condominiums, is
water leaking into a lower unit from a unit above. Without a subrogation waiver, the insurer for the lower
unit would be able to sue the owner of the upper unit to recoup all the costs associated with remedying
the damage caused by the water leaking. In a private home, this would be the equivalent of allowing the
person standing in a downstairs kitchen to sue the person in the upstairs bathroom for flooding the tub
and causing water damage to the kitchen below. The policy of insurance covers all inhabitants in a private
home – just as the statutorily required insurance covers all owners in a condominium.
In this way, insurance in the condominium context more closely resembles car insurance for property
damage. Ontario is a no-fault province for automobile property damage, wherein each owner bears the
responsibility for the deductible on car repairs in the event of an accident, regardless of fault; similar to
how it is in a condominium that has a subrogation waiver.
A waiver of subrogation in the condominium context keeps your community collegial and welcoming.
Nothing sours relationships quite so fast as litigation.
So there you have it: subrogation and deductibles and standard units – not so complicated after all!

Kati Aubin
Hons. B.A., J.D.
Ext: 803
kaubin@elia.org
Richard Elia,
B. Comm., LL.B., LL.M. (ADR), A.C.C.I.
Ext: 801
richard@elia.org
Toll-Free: 1-866-446-0811
All of the information contained in this article is of a general nature for informational purposes only, and is
not intended to represent the definitive opinion of the firm of Elia Associates on any particular matter.
Although every effort is made to ensure that the information contained in this article is accurate and up-todate, the reader should not act upon it without obtaining appropriate professional advice and assistance.
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Drones
BY Patricia Elia, B. Comm., LL.B., ATC &
Richard Elia, B. Comm., LL.B., LL.M. (ADR), A.C.C.I.
With the impending settlement of Mars, the rise of drones and their use commercially and recreationally
on Earth seems like a natural progression in the evolution of humans, especially where large structures
such as oil rig platforms, bridges and sports stadiums exist in countries such as the United States, China
and Canada but… condominiums really?? Drones were first used by the military as unmanned aerial
vehicles and later by the international civil aviation organization as remotely piloted aircrafts systems.
Drones come in various shapes and sizes and can be piloted remotely through complex systems which
operate at high altitudes and long distances. Established commercial uses for drones include surveillance,
construction, agriculture, resourcing exploration, meteorology, mapping and photography. There are
many other uses contemplated for drones such as organ donation/package delivery, building and
equipment replacement purposes and building inspection for repair and maintenance purposes.

Drones are also being used for real estate and
movie production, racing sports, hunting and
personal use. Consumer drones have video and
photographic capabilities. The smallest drone
currently available in the Canadian market was
55 grams, equipped with photographic
technology, and syncs with iPhones;
alternatively, the United States Navy has
created a drone the size of a Boeing 747.
Canada is looking at large drones to transport
food to the remote north. As drone use
becomes more widespread, individuals,
condominiums and businesses should be aware
of the legal ramifications and who has the rights to be associated with drones. At Elia Associates, they
have been having some interesting discussions on drone technologies (as recently recorded by this
CONDOCENTRIC drone):
Richard: Drones are a heck of a lot of fun! I really want one! Better yet I think I will build one!
Patricia: What on earth do could you possibly need a drone for?
Richard: Aside from the fun aspect, they are a step towards improved performance and efficiency so let
people have their fill. They have the potential to be valuable tools for all types of businesses of all types
and sizes, including those who service the condominium industry. The ability to invest in and access
drones, pilots and analysis software and from there create or enhance business opportunities is becoming
more and more of a reality both in terms of technology and in cost so I think it is also inevitable. Why
wouldn’t a savvy business integrate use of drones into its business plan? The more cost effective the
better. Why would a reserve fund study planner not use a drone to do the site inspection if a condominium
happens to be multiple stories high and shaped like Marilyn Monroe. Arguable any type of building
inspection above the ground floor would be made easier. A drone can record real time performance or
Aim Higher.
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failure and access areas that are more difficult and/or dangerous for human beings. It seems to me you
would have more accurate performance audits and reserve fund studies every three years if you had a
drone. It seems like a very logical application to allow for the continuous and rigorous inspection of certain
components of multi-story buildings or even townhomes where the townhome complexes are of a
significant in size and space. Can you imagine a property manager being able to do an inspection of the
2nd floor window caulking or a roof anchor review with the roofer in a townhouse complex without
leaving his or her office? Come on, drones mean efficiency and making more money.
Patricia: But at what price? Not everything fun is safe. While I agree that drones are highly utilitarian and
fun, there is a line between being toys and not being toys. As robots, drones can collect, store and use
data and perform functions which may present dangers to urban populations. Cars are great inventions
but you still need to put limits on the use of cars because people inevitably want to challenge boundaries.
I agree that the invasion of the drones is inevitable. So perhaps we need to understand what we are
dealing with and then think ahead to managing the risks drones present to condominiums. What do you
think the risks are of drones?
Richard: The way I see it, the key risks of drones are: privacy breaches, injury to property and persons and
the commission of torts (wrong doing) such as trespass, nuisance and negligence. I can see where the
lawyers would go if a 55 pound drone just dropped out of the sky onto a sidewalk in downtown Toronto It would probably be much like the conflicts we have about falling glass, if not worse. So how do we avoid
the dispute and manage the conflict if we cannot make them fail safe.
Patricia: I think that you avoid the dispute and manage the risk by thinking ahead. I would put the risks in
two broad categories: those within the control of the condominium and those outside of the scope of the
condominium’s influence. I also think it is hard to assess the full risk of something while it is still relatively
new and unexplored. Even federal legislators are not yet as up to speed as they need to be in managing
risk created by drones to air traffic, which has material risks for passenger aircrafts. However, Transport
Canada has put in place a variety of pieces of helpful information on Flying Your Drone Safely and Legally,
Getting Permission to fly your Drone and Reporting a Drone Incident. Generally, current regulations limit
Unmanned Air Vehicle (“UAV”) use in Canada. A UAV is defined as a power driven aircraft, other than a
model aircraft, that is designed to fly without a human operator on board. A “model aircraft” means an
aircraft, the total weight of which does not exceed 35 kg (77.2 pounds), that is mechanically driven or
launched into flight for recreational purposes and that is not designed to carry persons or other living
creatures. A UAV may not be flown without a special operations certificate or an operator’s certificate.
Failure to be licenced may include fines or jail time where an aircraft is put at risk, flying occurs in no fly
zones or anyone’s safety is risked. Special Flight Operations Certificates contain conditions on where and
how to fly, including maximum altitudes, minimum distances form people and property and coordinate
requirements with air traffic services.
Exemptions exist under the Aeronautics Act, section 5.9(2) for non-recreational UAVs.
Richard: Patricia, you need to be realistic – drones are being sold at the mall and many have very advanced
digital cameras attached and yet most will be considered “model aircrafts” and people can build them
themselves. At the same time, I do understand that with the increased popularity of drones and the
pushing of boundaries. Transport Canada is developing new regulations to address the safety
requirements, growing popularity, and economic importance of UAVs. Transport Canada’s proposed
changes include new flight rules, aircraft marking and registration requirements, knowledge testing,
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minimum age limits and pilot permits for certain UAV operations. Transport Canada published a Notice of
Proposed Amendment in May 2015 to highlight these changes.
More rules! The only way that humans advance is by trial and error and humans like to find the easy way
to do things. Practically, what we really need to do is identify the risks and manage the risks in a reasonable
fashion.
Patricia: I think that is what the rules are trying to anticipate. In speaking with one very intelligent, welleducated drone builder and enthusiast, Mr. Sultmanis, he told me that the biggest problem is pilot error.
People do not understand their drone’s performance parameters well enough. Hence the need for
knowledge testing, new flight rules and pilot permits. Further, the only way to attribute liability will most
likely be to tie it back to the pilot subject to manufacturer’s defect and insist on mandatory insurance. In
the exemptions under the Aeronautic Act, a quick read shows the government has taken a lot of time to
ensure that pilots need to be really aware of the environments they are flying in.
Richard: Okay, so regulation is necessary to ensure reasonableness and balance interests in privacy
personal safety and safety of property. My expectation is that the federal government because of air space
and aviation regulation will set the bar for the overall consistent management of the rules governing the
performance of drones. However, I can see that provincial and municipal regulators, together with
condominiums may put in place parameters around drone use. For example, municipalities could put in
place “no fly zones” for drones or put in specific parameters via geo fencing. Further, our condominiums
may address these issues in their rules and in their contracts with suppliers where their suppliers use
drones. The latter issue is dealt with by making the contractor responsible for ensuring that where a drone
is used, that adequate training, licencing and insurance exist as a covenant in the agreement to hold the
condominium harmless.
In the rules, condominiums could limit the use of or even prohibit drones on the property including model
aircraft. A possible exception would relate to the use of drones in relation to operation, maintenance and
repair of the property. Alternatively, a condominium may require that all drone and model aircraft
operators in the building be made aware of Transport Canada safety rules and operate within the same.
The rules could address the fact that no drone operator shall interfere with another resident/owners right
of quiet enjoyment and should not present a physical threat. The rules may also address the fact that any
photography, storage of data and use of any collected data from within a unit is strictly prohibited. The
challenge remains enforcing the same and even taking on the responsibility for managing the same on
behalf of an individual. Practically, damages for breaches of privacy in such cases belong to the individual.
Thus, a condominium may address this issue generally within its privacy policies. In addition, the
condominium may also set up “no fly zone” parameters, i.e. inside the building, within 30 feet of the
building and over common element spaces such playgrounds, pools and areas where the risk of injury
because of drone or pilot failure increases. Drones for recreational purposes should be managed to ensure
that the condominium has acted reasonable. Condominiums have to be proactive together with perhaps
their municipalities on ensuring that no fly zones are very clearly delineated to community participants
and their guest. Further, there could be fly safe areas where drones may be operated, which comply with
federal aviation requirements. Obligations under the condominium declaration should be reviewed to
determine and ensure that the obligations for any injury caused by the drone operator are borne by the
unit owner.
Further, condominium may ultimately have to insist on having drone registries to understand who has a
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drone and who is accountable. Very similar to our dog registries, we like to know who’s got a dog on the
leash or who’s flying a drone. This is really the only way to ensure people take responsibility for their acts
or omissions. However, this may be taken care of with further regulation of drone use and pilot licensing
and training.
Patricia: On privacy, do drones really present a privacy threat greater than from people on scaffolds or
boson chairs, or platforms that scale down the sides of buildings and happen to be washing the windows
and intrude upon the private moments of people in their units? I think a condominium should have a
communication programme to make people aware of drone use, the limits on the same, how the same
can negatively impact neighbours and how everyone should minimize interference with each other.
Richard: But what about those drones that are not being operated by residents or unit owners of the
condominium just flying around taking pictures?
Patricia: This brings up a really good point. People who are looking inside the condos may not be people
who reside there or have ownership right. So how does the condominium enforce? Under the Criminal
Code, there are criminal sanctions for “peeping Toms” but the same only work if you can catch the person
who is doing it. This is why registries of drone operators both for recreation and for commercial purposes
should be mandatory. As drones become more common, it is important to manage even those people
who recreationally use drones.
Here is the conundrum we currently are thinking about: Amazon’s announcement of its proposed drone
delivery program and the recent claim that the technology is ready and that they plan to use “Amazon
Prime Air” drones to deliver packages to consumers in 30 minutes or less once the legislature catches up.
It is probably only a matter of time before condominium owners can have packages delivered by drone
technology. The question will be how will customers pick up their packages? Off the landing pad on the
roof or from their balcony or the concierge? The parameters of human creativity are limitless and so (for
better or worse) are the way lawyers see the risks.
Patricia Elia
B. Comm., LL.B., ATC
patricia@elia.org
Richard Elia,
B. Comm., LL.B., LL.M. (ADR), A.C.C.I.
richard@elia.org
All of the information contained in this article is of a general nature for informational purposes only, and is
not intended to represent the definitive opinion of the firm of Elia Associates on any particular matter.
Although every effort is made to ensure that the information contained in this article is accurate and up-todate, the reader should not act upon it without obtaining appropriate professional advice and assistance.
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Smoking in Condominium Units:
Tobacco & Marijuana
BY Victor Yee, Hons. B.A., J.D.
With the federal government legalizing marijuana across the
country, it should not be unexpected for condominium
corporations to experience an increase in smoking-related
issues in their common elements and owners’ units.
Notwithstanding one’s personal views on marijuana
legalization, an extended sense of entitlement about smoking
indoors may result from the federal government’s policy
direction on this issue.
On the west coast, 70-year-old Canadian Forces veteran Paul Aradi was recently ordered by a trial judge
of the British Columbia Supreme Court to cease and desist from smoking cigarettes within his
condominium unit.1 However, the Court in The Owners, Strata Plan NW 1815 v. Aradi (“Aradi”) left it to
the B.C. Human Rights Tribunal to decide whether the condominium corporation’s by-law prohibiting
smoking in the units and common elements, was discriminatory against Mr. Aradi on the basis of his
alleged disability, namely his addiction to cigarettes.
In this province, the Ontario Superior Court of Justice recently held that while a unit owner’s tenants were
liable for smoking within the unit, which was in contravention of the condominium’s rules and the terms
of the lease, the unit owner had taken all reasonable steps aimed at having his tenants refrain from
smoking indoors. Accordingly, the Court in Toronto Standard Condominium Corp. No. 2032 v.
Boudair (“Boudair”) ruled that the tenants were responsible for the legal costs of both the condominium
corporation and the unit owner. However, the Court found that because the condominium corporation
had acted too quickly in seeking a compliance order under Section 134 of the Condominium Act, 1998,
S.O. 1998, c. 19 (the “Act”) without attempting to first assist the unit owner in his efforts to obtain
compliance from his tenants (for example, the condominium corporation did not provide the unit owner
with any copies of the actual complaints about his tenants’ smoking or the findings of a smoke intrusion
investigation by environmental scientists), the Court ruled that the condominium corporation was only
partially entitled to its legal costs.
These 2 decisions, released in January of 2016, have the general public and many Boards of Directors
wondering: Can a condominium corporation in Ontario restrict an owner from smoking in their own unit?
The short answer is a heavily qualified "Yes". If it can be demonstrated that the indoor smoking poses a
dangerous condition and/or the smoke cannot be prevented from intruding out of the smoker’s unit, then
a condominium corporation may enact a by-law or rule prohibiting smoking inside the units; however,
existing smokers will need to be grandfathered, and there will likely be a need for further exceptions to
be made for persons with disabilities.

1

Although the decisions of British Columbia’s courts are not legally binding in Ontario, and the B.C. Strata Property
Act, S.B.C. 1998, c. 43 differs in many ways from the Ontario Condominium Act, 1998, S.O. 1998, c. 19 (the “Act”),
judges often look for guidance from their nation-wide counterparts when deciding a case with similar facts.
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A Person’s Unit is Still Their Castle
In Canada, people (including condominium unit owners and tenants) are constitutionally protected
against discriminatory government actions by the Charter of Rights and Freedoms (the “Charter”), and in
Ontario, against discriminatory private actions by the Human Rights Code, R.S.O. 1990, c. H.19 (the
“Code”); the latter of which applies to condominium corporations in this province. Moreover, pursuant to
Section 135 of the Act, unit owners of a condominium corporation who are oppressed by the majority can
apply to the Superior Court of Justice for relief.
Although a person’s conduct within their condominium unit may be subject to certain restrictions placed
on it by the “4th level of government”, that does not mean that the person’s home has ceased being their
castle – even if they are required to lower the drawbridge once in a while whenever their king demands
entry (upon receiving advance notice and for the purposes of performing the kingdom’s duties, of course).
A unit owner may not be an entirely sovereign free man on the land, but a unit owner is not required to
surrender all degrees of proprietary independence simply because they live in a condominium.2 As
Madam Justice J.B. Veit of the Alberta Court of Queen’s Bench noted, when discussing whether “a condo
owner [is] more like a bee in a hive or a queen in a castle”:3
Condominium owners are real real property owners; they are not some kind of second
or inferior type of real property owners. The common law of England has always
demonstrated respect for real property owners, especially where the real property
consists of residences. This is partly because of the unique nature of real property: its
location is not reproducible. […] I do not see the necessity of treating condo owners
differently from the way that the law deals with other real property owners relative to
municipal regulation. In both cases, the owners of real property are subject to
appropriate restriction but in neither case is the integrity of the common scheme
paramount.
The Smoking Must Cause a Dangerous Condition and/or Nuisance
There may be instances where the activity of smoking inside one’s unit does not present a dangerous
condition in breach of Section 117 of the Act; i.e. where the smoking is not likely to damage the
condominium corporation’s common elements or other units, and is not likely to cause injury to
individuals.4 There may also be instances where the smoking does not constitute a nuisance or
2

In The Owners Strata Plan LMS 2768 v. Jordison (“Jordison”), the B.C. Court of Appeal stated: “The old adage “a
man’s home is his castle” is subordinated by the exigencies of modern living in a condominium setting. […]
Participation in condominium projects necessarily involves a surrender of some degree of proprietary
independence. An owner is at the mercy of the rules enacted through the internal decision-making process.” This
passage was approvingly relied on by the B.C. Supreme Court in Aradi, and is often recited by condominium
lawyers as authority for enforcing a condominium corporation’s declaration, by-laws or rules, since these
governing documents embody the collective “lifestyle” that all unit owners have chosen to adopt as evidenced by
their purchase of a unit in that condominium. However, the above passage from Jordison only holds that “some
degree of proprietary independence” is surrendered to the collective will of the unit owners. Any modern,
developed democracy also has in place safeguards to protect individuals from the tyranny of the masses –
particularly for those whose beliefs, ethnicity, physical and/or mental capabilities differ from that of the majority.
3
At paragraphs 49 and 54 of the 2010 case of Condominium Plan No. 822 2909 v. 837023 Alberta Ltd.
4
A novel argument here might be that smoking is causing injury to the individual who is doing the firsthand
smoking, even if it is not causing injury via secondhand smoke to other individuals.
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unreasonable interference with other occupants’ use and enjoyment of their property; thereby not
breaching the condominium corporation’s governing documents. In these instances, it might not be
reasonable for a condominium corporation to limit the unit owner’s decision about whether to smoke
inside their own “castle” or not – after all, only their own health and property will be impacted.
However, this is not often the case, since smoke, by its very nature, is difficult to contain within a unit.5 A
condominium corporation must also consider that the unit is a workplace and the condominium's
consequent duty to ensure a safe, smoke-free workplace (for any contractors and/or employees of the
condominium corporation who enter the unit), pursuant to the Occupational Health and Safety Act, R.S.O.
1990, c. O.1 (the “OHSA”) and the Smoke-Free Ontario Act, S.O. 1994, c. 10 (the “SFOA”).
Accordingly, a unit owner’s right to smoke inside their unit may need to be restricted in view of the
competing rights of their neighbours not to be subjected to the harmful effects of secondhand smoke,
unreasonable nuisance, increased risk of fire, and other associated risks.
Effecting a Change in Culture
As per Section 56(6) and Section 58(2) of the Act, a condominium corporation’s by-laws and rules must
be reasonable; while a condominium corporation’s declaration is not required to be. A condominium
corporation’s declaration is afforded a special, greater status in the hierarchy of governing documents:
the Act > the Declaration > the By-laws > the Rules. However, amending a declaration which does not
already contain a no-smoking prohibition, would require the approval of 80% of the unit owners – which
is no simple feat, particularly in larger high-rises.
Therefore, a condominium corporation that wishes to prohibit smoking within units may begin by enacting
a no-smoking by-law or rule, and gauging the subsequent reaction from its owners and residents to same.
If no meeting is requisitioned (in the case of a no-smoking rule) or the by-law is approved by a majority of
the unit owners, the smoking prohibition can have the effect of beginning to shift the condominium
community’s “culture” around lighting up indoors. Prospective tenants and unit owners who wish to
smoke within their units may be turned off by the smoking ban, and gradually, the number of unit owners
who wish to live in a smoke-free building may rise. Eventually, the condominium corporation may have
enough unit owners to reach the 80% threshold to amend its declaration to expressly prohibit indoor
smoking.
Exceptions to a No-Smoking Prohibition
A condominium corporation that wants to enact a reasonable no-smoking by-law or rule ought to be
mindful of at least 2 exceptions that should be made to the blanket ban. Even where 80% of a
condominium corporation’s unit owners have voted in favour of a declaration amendment, it would be
prudent for the declaration to allow for, at minimum, these 2 exceptions – otherwise, the condominium
corporation may open itself up to a claim for oppression under Section 135 of the Act.
Firstly, as a matter of fairness, existing occupants of units at the condominium should be permitted to
smoke within their units, subject to requirements for the smoke to be self-contained and the mitigation
5

We note that the scientifically-proven harmful effects of secondhand smoke differentiate this nuisance from
other odorous nuisances often cited as comparators in condominium settings; such as strong smells of cooking,
which may not be “unreasonable” interference with a neighbour’s use or enjoyment of the property.
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of risk to others’ property and well-being. These existing owners and tenants bought in and/or moved in
to the building without any notice that they would not be permitted to smoke within their unit, and should
not be banned from doing so for as long as they reside in their unit.6
Secondly, the smoking of cigarettes inside one’s unit is not – and likely will never be – a human right in
and of itself protected by the Code. The Code defines “disability” broadly, and courts and the Human
Rights Tribunal of Ontario have held that an addiction may constitute a disability for which the Code
prohibits discrimination on the basis thereof. But given the lack of evidence that a person can be addicted
to smoking cigarettes as opposed to nicotine, and the absence of any medical benefits to cigarette
smoking, it is unlikely that an “addiction to smoking cigarettes” will ever constitute a mental “disability”
under the Code requiring a condominium corporation to permit an individual to light up inside their unit.
In Aradi, the unit owner claimed that he was addicted to smoking cigarettes. In Boudair, the selfrepresented tenant claimed to suffer from a mental health issue (but he did not draw a linkage between
same and his cigarette smoking). The Ontario Superior Court in Boudair noted that the tenant’s allegations
of a mental health issue were not substantiated by any medical evidence, and similarly, the B.C. Supreme
Court noted that Mr. Aradi had not submitted any medical evidence to demonstrate he was addicted to
smoking as opposed to the chemical nicotine.7 Moreover, the B.C. Supreme Court found as instructive the
fact that Mr. Aradi was physically able to walk a short distance to the public sidewalk to smoke outdoors
(as recorded in a CTV News video) or drive to a location where smoking would be permitted. The Court
thus ruled that the collective interests of the other unit owners outweighed Mr. Aradi’s individual interest
in smoking within his unit, and ordered that he refrain from doing so.
However, many individuals with physical disabilities choose to live in condominium corporations to help
cope with their physical limitations. With the expected legalization of marijuana and the increased
attention paid to cannabis’ medical benefits, indoor smoking by unit occupants may be on the rise even if
cigarette smoking is on the general decline in Canada.
In 2015, the Supreme Court of Canada ruled, in R. v. Smith (“Smith”), that the federal government’s
restriction of medical marijuana users to smoking cannabis in its dried form only, was contrary to
the Charter and that medical marijuana users were entitled to use other cannabis derivatives without
criminal sanctions, such as cannabis-infused cookies, brownies, oils and tea. But the highest court in the
land also noted in Smith that while smoking marijuana subjects its users to carcinogenic chemicals and
higher risks of bronchial disorders, smoking marijuana provides quick access to the medical benefits of
cannabis.
Accordingly, any restriction against smoking in a condominium corporation’s governing documents must
take into account the smoking of marijuana indoors by disabled individuals who are using same for the
medical treatment of their disabilities and who have substantial difficulty walking outside to smoke. A
marijuana smoker who cannot leave the building without substantial difficulty to apply their medical

6

Both unit owners and tenants who occupy a unit at the condominium corporation should be permitted these
“grandfather” exceptions, but tenants may have no-smoking provisions in their leases as well.
7
The endocrinologist retained by the condominium corporation in Aradi had also advised the Court that there
were alternative non-smoking options available for nicotine addicts, offered free of charge by the B.C.
government; such as nicotine patches, gum, or inhalers.
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treatment, may need to be accommodated by the condominium corporation up to the point of undue
hardship.8
Conclusion
A person’s right to freely swing their arms stops where another person’s face begins, and human rights
are inherently bound to conflict in urban settings where individuals live in close proximity to each other.
A careful balancing of competing rights, including competing human rights, is at the core of every
condominium community. In the case of indoor smoking, a unit owner’s right to do what they wish with
their property (and their health) rubs up against their neighbours’ right not to be subjected to secondhand
smoke, nuisance, increased risk of fire, or other associated dangers.
The law remains far from clear on the issue of smoking inside a condominium unit. If the smoking presents
a dangerous condition and/or the smoke is permeating into other units or the common elements, then a
condominium corporation may consider the merits of enacting a by-law or rule prohibiting unit occupants
from lighting up inside their castles, provided that exceptions are made for existing smokers and persons
with disabilities. A condominium corporation’s legal counsel should be consulted first, if the Board of
Directors is considering whether to butt in and tell a unit owner to butt out.

Victor Yee
Hons. B.A., J.D.
Ext: 810
Email: vyee@elia.org
Toll-Free: 1-866-446-0811
All of the information contained in this article is of a general nature for informational purposes only, and is
not intended to represent the definitive opinion of the firm of Elia Associates on any particular matter.
Although every effort is made to ensure that the information contained in this article is accurate and up-todate, the reader should not act upon it without obtaining appropriate professional advice and assistance.

8

We note that, unlike the case of Aradi, a physically-disabled occupant’s ability to drive to a place where they
could smoke would not be at issue, since driving while under the influence of marijuana will very likely remain
criminalized.
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When “Sharing” Isn’t Caring:
Social Media and Online Defamation
BY Kati Aubin, Hons. B.A., J.D.
The widespread use and convenience of the internet offers many conveniences – food and shopping
delivered right to your door, transportation can be arranged at the push of a button and followed on an
online map, communication is instantaneous – but the last can get us into a myriad of troubles. What
were once words shared between friends in person can now be words broadcasted to the entirety of a
person’s social network. It can be difficult to remember that social media is, in fact, media, and that,
without properly maintained social media policies and security settings, thoughts shared online can be
shared with an unlimited audience.
The speed at which the internet and social
media moves means that reputations built
over a lifetime can be destroyed in an instant.
The courts have recognized for some time that
“cyber liber” or “internet defamation” is of a
different quality than libel or defamation over
other mediums, especially with respect to the
quantum of damages.1 The Ontario Court of
Appeal (“ONCA”) noted that “Communication
via the Internet is instantaneous, seamless,
interactive, blunt, borderless, and far-reaching.
It is also impersonal, and the anonymous
nature of such communications may itself create a greater risk that the defamatory remarks are
believed.”2 The ONCA concluded that “The mode and extent of publication is therefore a particularly
significant consideration in assessing damages in Internet defamation cases.”3
How does this apply to the condominium context? A recent decision out of British Columbia, Pritchard v
Van Nes, 2016 BCSC 686, regarding a simple disagreement between neighbours that escalated far beyond
any measure commensurate with the initial complaint is instructive. While Pritchard did not occur in a
condominium, it is easy to see how the events that gave rise to litigation could just as easily occur in a
condominium community.
In Pritchard, the plaintiff, Mr. Pritchard, and his wife, lived next door to the defendant, Ms. Van Nes. The
Van Nes’ installed a waterfall pond in their backyard that they kept running 24 hours a day. The sound
from the waterfall pond disrupted the sleep of the Pritchards and they asked the Van Nes’ to turn the
motor running the waterfall off during the evening, from the hours of 10pm to 7am. The defendant
refused, and so Mr. Pritchard complained to the municipality; the defendant responded initially by turning

1

Barrick Gold Corp v Lopehandia et al., 2004 CanLII 12938 (ONCA) para 28.
Barrick Gold Corp v Lopehandia et al., 2004 CanLII 12938 (ONCA) para 31.
3
Barrick Gold Corp v Lopehandia et al., 2004 CanLII 12938 (ONCA) para 34.
2

Aim Higher.
Achieve More.

16

off the waterfall during the evenings as requested, but she eventually turned the waterfall back on and
began a campaign of petty unneighbourliness. The more the Pritchards complained to the Van Nes’, the
municipality, and the local police, the more determined Ms. Van Nes was to make life unpleasant for the
Pritchards. Ms. Van Nes sent her dog over to the Pritchards’ yard to defecate, she hosted loud parties late
into the night (on one occasion a loud bang was heard in the early hours of the morning, which Ms. Van
Nes boasted the following morning was a dynamite being set off), she instructed family members and
guests to park in front of the fire hydrant in the Pritchards’ front yard, partially blocking their driveway.
The municipality asked the Pritchards to document their complaints against the Van Nes’ and so Mrs.
Pritchard took a few photographs and some short videos of the waterfall and the dog defecating in their
backyard. At no time was there a video surveillance system set up. Further, Mrs. Pritchard hung decorative
mirrors in her backyard as a form of feng shui; the mirrors were not part of any surveillance system.
However, this did not stop Ms. Van Nes from alleging that the Pritchards were surveilling her yard, and
what ensued was nothing short of devastating for Mr. Pritchard.
Ms. Van Nes took a photo of the feng shui mirrors in the Pritchards’ backyard and superimposed the words
“My neighbour has mirrors hanging outside his home…Doug also videotapes my kids in the backyard 24/7!
Well Doug … Meet my mirror!” over the photo and posted it to Facebook, with the following remarks (all
spelling and punctuation as in the original):
“Some of you who know me well know I’ve had a neighbour videotaping me and my family in the backyard
over the summers…. Under the guise of keeping record of our dog…
Now that we have friends living with us with their 4 kids including young daughters we think it’s borderline
obsessive and not normal adult behaviour…
Not to mention a red flag because Doug works for Abbotsford school district on top of it all! ! ! !”
The mirrors are a minor thing… It was the videotaping as well as his request to the city of Abbotsford to
force us to move our play centre out of the covenanted forest area and closer to his property line that
really, really made me feel as though this man may have a more serious problem.
As the court noted, over the next 27 ½ hours, the initial posting garnered 57 comments; 48 made by 36
different Facebook friends of Ms. Van Nes, 9 by Ms. Van Nes herself. The court relayed a number of the
comments and summarized that “Mr. Pritchard was expressly referred to as a “pedo”, “creeper”, “nutter”,
“freak”, “scumbag”, “peeper” and a “douchebag”.”4 Ms. Van Nes did not apply any privacy settings to her
post – it was set to public, and she had over 2,000 Facebook friends who could have possibly seen her
post in their newsfeed.
The defendant properly identified Mr. Pritchard as Doug, a middle-school music teacher in the
community, and implied that he had some kind of prurient interest in the children who played in her
backyard. One of Ms. Van Nes’ Facebook friends who commented on the post, Rick Parks, suggested that
she send the picture to Mr. Pritchard’s principal and “use his position as a teacher against him.”
4

Pritchard v Van Nes, 2016 BCSC 686, para 24.
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Ultimately, Rick Parks took it upon himself to email the image to Mr. Pritchard’s principal, repeating Ms.
Van Nes’ allegations against Mr. Pritchard to his principal.
One of Mr. Pritchard’s friends, a woman whose children had been taught by him when they were at the
school, saw the post and went to the school to inform Mr. Pritchard of the allegations being made against
him. She was not friends with Ms. Van Nes on Facebook; however, a mutual Facebook friend had
commented on the posting, thereby making the posting visible in her newsfeed. She and Mr. Pritchard
attended the principal’s office to inform him of what was happening. The principal had seen the email
from Rick Parks at that time and had already phoned his superior. His superior asked the principal if he
believed the allegations, and while the principal said that he did not, if they were substantiated, “Mr.
Pritchard would have had his teaching license revoked.”5
Mr. Pritchard contacted his wife, who printed out the posting and commentary along with Ms. Van Nes’
Facebook friend list and then attended at the local police station to file a complaint. When the police came
to the Pritchards’ residence later that evening to take the details of the complaint, Ms. Van Nes deleted
the photo and comments, but it was too late. The damage had been done.
Following the post, Mr. Pritchard significantly scaled back his involvement in extracurricular activities with
the music program at the school, the Pritchards’ car was “keyed” in their driveway, and their doorbell was
rung several times late at night. Further, Mr. Pritchard’s mental state deteriorated; he testified that he
felt “awkward, humiliated, and stressed when out in public, wondering who might know about the
Facebook posts and whether they believe the lies that were told about him.”6
The judge made the following observations about Ms. Van Nes’ behaviour following the deletion of the
post:
Prior to trial, Ms. Van Nes made no apology to the plaintiff or his family. She deleted the offending posts
from her Facebook page, but she has made no positive form of retraction or apology. She has done nothing
to counter the effect of her posts having “gone viral”. She insinuated in her cross-examination of Ms.
Pritchard that she and her husband were unable to apologize because the Pritchards had asked them not
to come onto their property; she gave no explanation as to why a letter could not have been sent.7
The underlying unneighbourliness that gave rise to the internet defamation claim against Ms. Van Nes –
the noisy waterfall and defecating dog – was found to be a nuisance and Mr. Pritchard was awarded
$2,500 in damages, along with a permanent injunction preventing Ms. Van Nes from operating the
waterfall from 10pm to 7am (note: this was Mr. Pritchard’s request in the first place, prior to any
escalation).
The internet defamation, however, was an entirely different story. The court noted that there were three
‘modes’ in which the defamation occurred: 1) Ms. Van Nes’ remarks published on her own Facebook page;

5

Pritchard v Van Nes, 2016 BCSC 686, para 29.
Pritchard v Van Nes, 2016 BCSC 686, para 33.
7
Pritchard v Van Nes, 2016 BCSC 686, para 39.
6

Aim Higher.
Achieve More.

18

2) the republication of her remarks through being shared on Facebook and via email; and 3) the
defamatory remarks made by third parties in reaction to Ms. Van Nes’ remarks.8
At this point it would be helpful to enumerate the elements required to establish a claim of defamation.
The Supreme Court of Canada (“SCC”) in Grant v Torstar Corp., 2009 SCC 61, summarised the elements as
follows:
A plaintiff in a defamation action is required to prove three things to obtain judgment and an award of
damages: (1) that the impugned words were defamatory, in the sense that they would tend to lower the
plaintiff’s reputation in the eyes of a reasonable person; (2) that the words in fact referred to the plaintiff;
and (3) that the words were published, meaning that they were communicated to at least one person other
than the plaintiff. If these elements are established on a balance of probabilities, falsity and damage are
presumed
[…]
The plaintiff is not required to show that the defendant intended to do harm, or even that the defendant
was careless. The tort is thus one of strict liability.9
In Pritchard, the court had no problem finding that both the plain and ordinary meaning as well as the
innuendo created by Ms. Van Nes’ words published to Facebook met the Grant v Torstar test and were
defamatory.
With respect to republication, the court took judicial notice of some of the functions of Facebook:
1) “The distribution of information – comments, photographs, videos, links to items of interest – amongst
users is fundamental to the use of a social media platform such as Facebook”;
2) “Facebook in particular facilitates such distribution through its structure or architecture. […] As
“friends” react by commenting, the “friends”’ comments may be spread automatically to “friends of
friends”. Such comments are solicited implicitly through the medium’s tools that allow “Comment” on a
post and “Reply” to a comment (not to mention soliciting endorsement through use of the “Like button”).
Further distribution may take place through the “Share” function.”10
The court held that “anyone posting remarks to a page must appreciate that some degree of dissemination
at least, and possibly widespread dissemination, may follow. This is particularly true in the case of the
defendant, who had no privacy settings in place and who had more than 2,000 “friends”.”11 With respect
to the email that was sent by Rick Parks to Mr. Pritchard’s principal, the court found that “his
editorialization merely summarized and made explicit the innuendo Ms. Van Nes had engaged in.” 12
Furthermore, given that 1) he commented on the original post saying “why don’t we let the world know”,
8

Pritchard v Van Nes, 2016 BCSC 686, para 63.
Grant v Torstar Corp., 2009 SCC 61, para 28 (citations omitted).
10
Pritchard v Van Nes, 2016 BCSC 686, para 81-82.
11
Pritchard v Van Nes, 2016 BCSC 686, para 83.
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Pritchard v Van Nes, 2016 BCSC 686, para 84.
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2) the defendant commented on her own post nine times both before and after Mr. Parks’ comment, and
3) Ms. Van Nes’ own testimony at trial regarding the importance of Facebook in her own life, the court
held that she had constructive knowledge of his comments soon after they were made. Her silence after
his statement about letting the world know constituted “authorization for any and all republication by
him, not limited through Facebook.”13 The defendant was therefore deemed to be the publisher of these
republished remarks and found liable for the republication, not only through Facebook, but also by Mr.
Parks in his email to Mr. Pritchard’s principal.
Finally, the court considered whether Ms. Van Nes could be liable for the defamatory remarks made by
her Facebook friends in the commentary to her original post. The court reviewed the case law, especially
decisions dealing with large news and internet companies, such as the National Post14 and Google15, where
they were sued for defamatory remarks made in the “comments” section of their articles and content.
The SCC decision Crookes v Newton, 2011 SCC 47, was also considered, to ground the rule that while
publication can only be founded in a deliberate act, “a deliberate action can encompass failure to act to
remove the defamatory material once actual knowledge or constructive knowledge has been made out.”16
The court held that these decisions created three elements necessary for establishing liability for third
party defamatory material:
1) actual knowledge of the defamatory material posted by the third party,
2) a deliberate act that can include inaction in the face of actual knowledge, and
3) power and control over the defamatory content. After meeting these elements, it may be said that a
defendant has adopted the third party defamatory material as their own.17
Given that Ms. Van Nes commented on her own defamatory post some 9 times in the 27 ½ hours it was
posted publicly on her Facebook page, the court had no difficulty finding that she had her Facebook page
under “if not continuous, then at least constant viewing.” She therefore acquired knowledge of the third
party defamatory comments “if not as they were being made, then at least very shortly thereafter.”18 By
failing to act – by either deleting the third party defamatory remarks or the defamatory post entirely – in
a reasonable time, Ms. Van Nes was also found to be liable for the third party defamatory comments. The
court found that constructive knowledge was sufficient (actual knowledge was not required in this case)
as “the circumstances were such that she ought to have anticipated such posts would be made. I come to
this conclusion for two reasons: the nature or structure of a social media platform, and the content of Ms.
Van Nes’ contribution to the posts.”19
The court summarized the rationale for its finding in the following way:
13

Pritchard v Van Nes, 2016 BCSC 686, para 90.
Weaver v Corcoran, 2015 BCSC 165.
15
Niemela v Malamas, 2015 BCSC 2014.
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Pritchard v Van Nes, 2016 BCSC 686, para 98
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Pritchard v Van Nes, 2016 BCSC 686, para 108.
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Pritchard v Van Nes, 2016 BCSC 686, para 109.
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Pritchard v Van Nes, 2016 BCSC 686, para 110.
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What these factors entail is that once she initiated events through having made an inflammatory post
concerning a matter of personal concern, Ms. Van Nes ought reasonably to have expected her “friends”
to make sympathetic replies. The “friends” comments were not unprovoked reactions; they were part of
a conversation. And then, when they did comment, Ms. Van Nes – far from being the passive provider of
an instrument for comment – continued as an active participant through making replies, prompting
further comment. Those replies added fuel to the fire, compounding the chances of yet more defamatory
comments being made.20
In making a decision regarding damages, the court weighed the seriousness of the post, the defendant’s
replies, and the commentary of the friends – it was noted that for Mr. Pritchard, the accusation of
paedophilic behaviour was the “single most effective means of destroying a teacher’s reputation and
career”21 – and found that a serious award of general and punitive damages was justified. The court hoped
that the decision, completely exonerating Mr. Pritchard of any of the allegations made by Ms. Van Nes,
would assist in rehabilitating Mr. Pritchard’s reputation and standing in the community; however, it noted
that oftentimes once reputational damage has been done, it is difficult to ever truly remedy the situation.
The court awarded general damages of $50,000 and punitive damages of $15,000.
Lessons from Pritchard
It is important to note that in Pritchard, damages for the underlying nuisance were $2,500, damages for
the internet defamation were $65,000. Damages for defamation can wildly outnumber damages for
nuisance and other small claims. While Pritchard was a decision out of British Columbia, it is easy to see
how the rationale relied on by the judge could be relied upon and adopted in Ontario courts. The judge
drew his conclusions based not only on British Columbia jurisprudence, but also on SCC and Ontario
jurisprudence. Ontario courts have held that “Given the power of the Internet as a medium of
communication, the factor of the mode and extent of publication is a particular significant consideration
in assessing damages in Internet defamation cases.”22
The defendant in Pritchard claimed that she was only “venting” her frustrations with the state of the
relationship with the plaintiff; however, the court refused to accept that a post that could have such a far
reach could be dismissed so easily.
In the condominium context, as communication via email and other electronic formats becomes more
prevalent, both boards and owners ought to take note of the potential for damages when posting
information or opinion regarding events that occur in the condominium community online. The
frustrations of community living are real; however, the impact of “venting” those frustrations via social
media can have far reaching consequences, not only to the person impugned but also to the person doing
the venting.
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For Mr. Pritchard, it was his personal and professional public reputation that was damaged by the internet
defamation, but for a condominium, unfounded disparaging remarks can negatively impact a
condominium’s marketability. When a community gets a public reputation (warranted or not) for poor
standards, mismanagement, or for mistreating owners, it can be very difficult to reverse the damage and
present a positive image for prospective future owners.
There are, of course, defences available in order to justify any allegedly defamatory statements made.
The courts have held that, in the condominium context, directors have a legitimate interest in being
apprised of any allegations of misconduct in the condominium’s affairs.23 Further, the defence of qualified
privilege has been successfully argued on behalf of a condominium where the plaintiff can prove that
statements made by the condominium board, whether at a meeting or circulated through a notice to all
owners, were defamatory.24 However, it is hard to see how these defences could possibly apply to a post
made publicly with no purpose other than “venting” or with an aim of retaliating against an unkind
neighbour or board member.
Consider, therefore, the following “Top 5” social media management policies to assist condominium
communities and boards with navigating the new landscape:
Establish a social media policy. Create a list of “dos” and “don’ts”, and make sure that whomever is in
charge of posting to any publicly accessible page consults and follows the list before any post goes live.
Avoid being emotive/embellishing. The devil is in the details, and you might think that you are just relaying
the facts, but oftentimes emotions cloud our judgment and make their way into our retelling of any story.
Look out for words that can be interpreted as judgment or negative descriptors (adjectives are usually the
biggest culprits here: for e.g. dishonest, unfounded, ridiculous, outlandish, excessive…)
Consider the audience. The wider the audience, the greater the opportunity to run afoul of internet
defamation laws. When posting to a condominium community Facebook page, consider making the page
invite-only and visible only to members. Be careful not to take this too far, however. You don’t want to
get into a situation where it appears as though the condominium board is hiding information from the
community; you just want to make sure that information stays within the community as much as possible.
Designate specific individuals to do all of your social media posting. This will not only help streamline your
message as it won’t get muddied by several voices all posting, but will also ensure that there is a calm final
arbiter who reviews all posts before they are sent out widely. A final safety valve is always a good idea.
Ask: does this post fit within your brand? Not all condominium communities will have trademarked their
brand or name, but many will have done so, and it is easy to think of Facebook, Twitter, and other social
media sites as throwaways; however, protecting the brand is important across all platforms. Before you
hit ‘post’ consider whether the content fits your brand and how you want your community to be seen by
the wider world.
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The two main issues to consider when posting to social media and trying to avoid a defamation claim are
the twin issues of content and audience. It doesn’t matter if the audience is small if the content is
defamatory. It may narrow the scope of a defamation claim to keep the communication to a small
audience, but won’t help if the underlying communication is defamatory. We note that, given the nature
of online communication, even when you have appropriate privacy settings, this does not prevent a friend
from having lax settings and sharing any of your online words far and wide. In the case of online venting,
it appears to be safest to follow our mother’s advice to not say anything at all, if we don’t have anything
nice to say. This is why we recommend always having a second set of sober eyes to review all
communications from the condominium before it gets sent or posted.
Consider, for example, the Ontario decision of Dyke v Metropolitan Toronto Condominium Corp. No. 972,
2013 ONSC 463. In that case, the owner complained repeatedly to the board about noise emanating from
her upstairs neighbour who was conducting her dance classes in her unit. The board denied receiving
complaints from the owner, and then baited her into a series of confrontations and made fraudulent
complaints about her own conduct within her unit, which ultimately led to the owner moving out of the
condominium. If the board had taken to social media to “vent” its frustrations regarding the owner, the
board could have potentially been liable for internet defamation as well as damages for acting with an
unfair disregard for the owner’s interests.
If the condominium discovers that a website or Facebook page has been created that is potentially
defamatory, consider whether the content of the site is damaging to the brand or image the condominium
has established. There are many ways in which disgruntled owners can take to social media and tarnish
the condominium’s reputation in the eyes of the public. If such a website exists and you are unsure of
how to proceed, we at Elia Associates would be happy to talk to the board about rights and next steps.

Kati Aubin
Hons. B.A., J.D.
Ext: 803
Email: kaubin@elia.org
Toll-Free: 1-866-446-0811
All of the information contained in this article is of a general nature for informational purposes only, and is
not intended to represent the definitive opinion of the firm of Elia Associates on any particular matter.
Although every effort is made to ensure that the information contained in this article is accurate and up-todate, the reader should not act upon it without obtaining appropriate professional advice and assistance.
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Condominium's Duty to Investigate
Social Media Defamation
BY Victor Yee, Hons. B.A., J.D.
It seems obvious to say that condominium corporations are physical communities in the
traditional sense of the word – while people may no longer live in huts adjacent to a cultivated
field of wheat, neighbours still live in close proximity to each other. The transmission of noises,
odours, and other nuisances mingle with the in-person interactions between individuals of all
different walks of life, who may not always get along.
What may not be so obviously apparent is that people in condominiums also transmit ideas,
words, and communications to each other through non-physical means. In today’s day and age,
condominium dwellers’ physical proximity with each other is also often coupled with an online
presence that forms around that geographic community. Whether it be in an online discussion
group within the condominium’s official Internet portal, an informal Facebook group started by
owners, a chain email discussion, or even through a Twitter exchange between residents, owners
and residents in condominiums are not only involved in face-to-face personal exchanges but
more often than not, through their Internet presences as
well – especially because in many buildings, not all unit
owners live on-site.
For example, many condominium communities now set up
informal Facebook groups – some of them are open to the
Public, and some of them are Closed and exclusive to invited
members only.
Unfortunately, some of these discussions online, in Facebook groups or otherwise, can get
carried away. Emotions can naturally run high; these are the homes that people live in, and often
are an owner’s largest financial investment. People may have many legitimate complaints about
their condominium, but these concerns must be expressed within the bounds of civil discourse.
It’s when these online discussions go beyond civil discourse and ventures into “defamation”
territory, that the condominium corporation itself might have to get involved.
Condominium Corporation’s Duty to Investigate Defamation
In July of 2017, the Ontario Superior Court of Justice released its decision in the case of Carleton
Condominium Corporation No. 282 v. Yahoo! Inc., 2017 ONSC 4385. In this case, the
condominium corporation was seeking to force Yahoo! Canada to disclose specific user
information relating to a Yahoo! email account that had been sending anonymous emails to
various owners and residents of the condominium. These emails contained defamatory
statements against members of the Board of Directors.
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In ruling that Yahoo! should indeed be forced to disclose the user’s information to the
condominium corporation, the Judge relied on Section 17(3) of the Condominium Act, 1998, S.O.
1998, c. 19 (the “Act”) which states:
"The corporation has a duty to take all reasonable steps to ensure that the
owners, the occupiers of units, the lessees of the common elements and the
agents and employees of the corporation comply with this Act, the declaration,
the by-laws and the rules."
As can be expected of the law, what is “reasonable” in the circumstances is a fact-specific analysis
that will differ between cases. However, condominium corporations have a general duty under
the Ontario Occupational Health and Safety Act, R.S.O. 1990, c. O.1 (the “OHSA”), to protect the
Property Manager and their staff from workplace harassment.
Even though the anonymous emails targeted the condominium’s Board members and not
Property Management, the Judge in CCC 282 v. Yahoo! found that the condominium
corporation’s application to the Court for an order requiring Yahoo! to disclose the user’s
information was a “reasonable step” taken pursuant to Section 17(3) of the Act. The Judge relied
on the Superior Court of Justice’s decision earlier this year in York Condominium Corp No. 163 v.
Robinson, 2017 ONSC 2419, which cited the statutory prohibition against dangerous conditions
under Section 117 of the Act to hold that the condominium corporation has a duty to prevent
activities that are likely to cause psychological harm. This would include any psychological harm
inflicted by the harassment of a Board member; after all, outside of duly-constituted Board
meetings, a Board member is simply another owner or resident of the condominium. Despite
what some unit owners may think, directors are human beings too.
Therefore, where a Property Manager or a Board member is being defamed online, the
condominium corporation should take steps to investigate – and if necessary, to abate – the
defamatory communications. As the Supreme Court of Canada noted back in 1995,
"A defamatory statement can seep into the crevasses of the subconscious and
lurk there ever ready to spring forth and spread its cancerous evil. The
unfortunate impression left by a libel may last a lifetime."
With the advent and dominance of the Internet, not only is the impact of defamation on a
person’s reputation as strong as ever, it is also all-too-easy to spread this “cancerous evil” to a
large and perhaps unlimited audience. All you have to do is push a button.
Veil of Anonymity is Not Bulletproof
As anyone who’s ever received “Friend Requests” knows, and despite Mr. Zuckerberg’s best
efforts to require that a user’s identity be tied to that individual’s actual identity in “real life”,
some Facebook accounts are not so easily linked to a real person. Even with anonymous emails
being sent to the community as in the CCC 282 v. Yahoo! case, almost anyone can set up an email
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account, and there are websites that let you set-up a temporary email address which only lasts a
few minutes before disappearing. If the Facebook Group’s membership is closed off to the Public,
it is difficult for an outsider to figure out who is saying what about them inside that Group
discussion.
Online, people can shield their identity using a creative username, a fake email address, a fake
name, or a fake profile photo. Not everyone will air their grievances in a defamatory manner
using their real name and easily identifiable social media presence – unlike last year’s case
of Pritchard v. Van Nes, 2016 BCSC 686, where Ms. Van Nes used her own Facebook profile to
post unfounded allegations and innuendo about her neighbour in a Public post to her 2,000+
Facebook Friends (we have discussed this case previously as well – see When “Sharing” Isn’t
Caring: Social Media and Online Defamation by Kati Aubin).
However, the veil of anonymity can be pierced. Armed with a court order, the condominium
corporation can obtain specific user information from Internet Service Providers and track down
the sender or the original poster.
If You Start a Fire, Be Ready to Face All of the Consequences
Once found, the original poster can be held liable for not only their own posting of the
defamatory statement, but also for anyone else who left a Comment, Liked, or Shared that post.
The virality of social media was recognized by the B.C. Supreme Court in the aforementioned Van
Nes decision last year, where the Judge held that the very nature of social media platforms like
Facebook, in encouraging the mass dissemination of information, means that the original poster
ought to have known that their defamation would spread.
Ms. Van Nes’ post, set to Public visibility, was found by the Court to have created a reasonable
expectation that other people would make further defamatory statements about her neighbour,
who she insinuated was a pedophile. Ms. Van Nes ought to have known that her post would be
seen as a “call to action”, even if she had only left the post up for a little more than a day. Within
the post’s lifespan of 27.5 hours, not only did her post go viral on Facebook with people from all
over sharing her post, one individual even emailed the principal of the school where her
neighbour worked, treating Ms. Van Nes’ allegations as true. The Court ultimately held Ms. Van
Nes responsible for it all, and ordered her to pay $65,000 for her defamation against her
neighbour – all due to a single Facebook post and its subsequent fallout.
As the Judge in Chilliwack, British Columbia recognized, the person who flicked the cigarette butt
ought to be held responsible for the forest wildfire that resulted.
The Bottom Line: Don’t Burn Yourself with a Hot Take
At paragraph 119 of Van Nes, the Judge held that:
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"… the potential in the use of internet-based social media platforms for
reputations to be ruined in an instant, through publication of defamatory
statements to a virtually limitless audience, ought to lead to the common law
responding, incrementally, in the direction of extending protection against
harm in appropriate cases."
Simply put, don’t become an “appropriate case” by being inappropriate online. Otherwise, your
condominium corporation’s common expenses – which you yourself pay into – might end up
being spent in a defamation lawsuit against you for what simply amounted to a “hot take”.

Victor Yee
Hons. B.A., J.D.
Ext: 810
Email: vyee@elia.org
Toll-Free: 1-866-446-0811
All of the information contained in this article is of a general nature for informational
purposes only, and is not intended to represent the definitive opinion of the firm of Elia
Associates on any particular matter. Although every effort is made to ensure that the
information contained in this article is accurate and up-to-date, the reader should not act
upon it without obtaining appropriate professional advice and assistance.
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Changes to the Unit Owners Meetings
- New Timelines and Procedures
BY Kati Aubin, Hons. B.A., J.D. &
Richard Elia, B. Comm., LL.B., LL.M. (ADR), A.C.C.I.
Technology may have done away with the necessity of scrolls or
tricorn hats for the dissemination of news, but information will
always be in style. The changes coming to the Condominium Act
(the “Act”) underline this fact as though it was heralded with a
hand bell and a firm Oyez Oyez Oyez!
This article will focus on unit owner meetings and the new
procedures coming down the pipe regarding Notices and timelines
for Annual General Meetings (“AGMs”) and Requisitioned
Meetings.
Currently, Pre-Notice of these meetings is not strictly required by the Act, though it has come to be
acceptable good practice. Other good practices not currently required by the Act include asking for
questions likely to come up at the meetings in advance so the Board can prepare and providing a rough
agenda so owners can know what to expect at the meeting and repeat what the meeting will be about.
The “Pre-November 1” Act gives no guidance to Boards regarding when a Notice should be sent, what
that Notice should look like, or what a compliant requisition looks like. It suggests, but does not mandate,
a form of proxy. This can lead to allegations of favouritism, conflicts of interest, even suggestions that the
auditor is somehow a pawn of the Board. None of these allegations are helpful and can make the meeting
process more complex, drawn out, costly, and ultimately less acceptable to the community.
The changes coming to the Act will be “form driven” and will (we hope) give Boards much-needed
guidance on timelines and formatting. They will also, hopefully, allow Boards to respond to the above
allegations by demonstrating compliance with a stringent procedure set within the Act. The forms will
dictate much of the content and structure of (1) Pre-Notices, (2) Notices, (3) Proxies, and (4) Requisitions.
We highlight that these changes will not come into effect until 40 days after November 1, 2017 (December
10, 2017). If this seems arbitrary, it actually isn’t! If a Board starts following the new owner meeting
guidelines on November 1, 2017, the timelines (by our calculations) will make it so that the earliest a
meeting can be called is 39 days after November 1 (December 9, 2017). All subsequent meetings will be
governed by the changes, so the 40-day buffer gives Boards and owners an opportunity to learn and
implement the new requirements without getting caught between the old and the new.
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Before we get into the nitty gritty of the new requirements, we want to highlight one final important
interpretive note: the meaning of “at least”. All the new requirements set timelines in which things must
be done within “at least” a specified number of days. Interpretation of “at least” has led to the conclusion
that you don’t count the day of mailing or the day of the event when calculating
timelines. What does this mean practically? It means that when the Act says that
you need to give at least 15 days’ notice, you actually have to calculate 17 days to
be compliant. You will see below that there are a lot of “at least”s in the new Act,
so it will be a bit of a wait-and-see approach to see how they play out and interact
with each other. The date calculations we have done here are conservative so as to
err on the side of caution.
All that to say is…now may be the time to invest in a great desk calendar!
AGMs

The Pre-Notice for an AGM must go out at least twenty days before the Notice goes out. Within that time,
owners are allowed at least fifteen days to provide their input, and the Board/Management then has at
least one day to get out the Notice of Meeting. We note that while the minimum is one day, we expect
that the Board/Management will need about four days to prepare the Notice. The prescribed timeline
gives you twenty-two days from Pre-Notice to Notice and sixteen days to receive owner input – there are
an extra five days in there that the Board can use to review the owner input and ensure that the Notice is
as accurate and up-to-date as possible. Once the Notice has been prepared, it must go out at least fifteen
days before the AGM.
NOTE: The entire 39 day process for an AGM can be made longer if necessary, but it cannot be made
shorter.
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Pre-Notice
Now that we have gone through the timelines for sending out Pre-Notices, what exactly is a Pre-Notice
and what information must the Board include in one?
The purpose of a Pre-Notice is to inform and remind the community that an important meeting is coming
and to provide them with the details of what will be happening at the meeting.
The Pre-Notice will need to contain the following information:
1. Purpose of the meeting
2. Projected meeting date (suggests flexibility if same becomes necessary)
3. Deadline for submitting information (at least fifteen days)
a. Candidates for Director positions
b. Candidates for auditor
c. Other matters
4. Number of positions on the Board
5. Number of positions on the Board up for election and the term of each position
6. Number of positions on the Board that must be owner-occupied
7. A copy of section 29(1) of the Act, setting out the qualifications and disclosure obligations in order
to stand for election on the Board
8. Any other information or matters to be addressed at the meeting (for example, if a section 97
vote will be taking place)
The Pre-Notice will be in a prescribed form.
If you think about it, the Pre-Notice makes a lot of sense (which is why a lot of condominiums already send
them out as a matter of course): if you want to include the biographies of Board candidates in your notice
of AGM, you need to put out a call for that information so that it can be included.
We note that if an owner recommends an auditor following the Pre-Notice, and within the fifteen-day
timeline, then the Board has an obligation to include the recommendation in the notice.
Notice
You’ve made it to day twenty-two – great! Now what? Again, the Notice will be in a prescribed form.
However, we do know what the Notice will need to contain the following information:
1. A statement about quorum – how many owners are needed in order to achieve quorum, and how
quorum is tallied.
2. A statement about how an owner can be present at the meeting and how they can vote based on
the manner in which they plan on being present.
3. If Board members will be elected at the meeting, then information about the composition of the
Board and the vacancies that need to be filled (how many positions, how long the terms are, which
positions need to be owner-occupied).
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4. If candidates have come forward following the pre-notice, then the notice should contain their
information and disclosure statements.
5. Sections of the Act and Regulations regarding the disclosure requirements for Director candidates.
6. The name and address of the candidates proposed for auditor.
7. If this is an owner-requisitioned meeting, then the materials the owners wanted included in the
notice.
8. If this is a meeting to vote on a section 97 or 98 alteration, change, or improvement, then
information regarding the alteration, change, or improvement, the cost of same, and how it will
be paid for.
9. Any other information or materials set out in the corporation’s by-laws or rules.
Requisition Validity

When a Board receives a requisition for a meeting from the owners, it can often feel like an attack and
invite an aggressive response; however, requisitions can be a good barometer for the temperature of the
community and an indication to the Board that something isn’t quite right. Sometimes it can be an
innocent misunderstanding and the Board can use the meeting as an opportunity to explain its position
and clear up any confusion; in other cases, requisitions can indicate that the community wants a change
in the direction of the leadership at the condominium and can serve as a wake-up call to Boards that
whatever they’re doing, it isn’t landing well.
In any event, the changes to the Act will help clear up disputes about a requisition’s validity by again
providing a prescribed form to be used. The changes will also require that the requisitionists provide an
address for service – this can simplify matters for the condominium corporation in responding and may
identify the de-facto leader of the requisitionists.
The timelines will give the Board ten days upon receipt of the requisition to review and reply to the
requisitionists whether the Board will be calling the meeting as requested. If the requisition won’t be
called, then the Board will need to indicate in this response what is wrong with the requisition from the
standpoint of compliance with the Act such that the meeting won’t be called. This response will also be in
a prescribed format.
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If there are flaws in the requisition and the Board communicates as such, the requisitionists will then have
ten days to respond and revise the requisition in order to make it compliant with the Act. If the
requisitionists don’t respond or correct the requisition within ten days, then the requisition is considered
abandoned and the meeting does not need to be held.
There is a second path for requisitionists when the Board refuses to hold a meeting: upon receipt of the
response from the Board indicating that a meeting will not be held, the requisitionists then have a further
twenty days to file a complaint with the Tribunal. Again, if no action is brought within twenty days with
the Tribunal, then the requisition is considered abandoned and the meeting does not need to be held.
We therefore recommend that the Board wait the full twenty days after its response to the requisitionists
before making a final determination as to whether or not the requisition is abandoned.
Requisitioned Meeting

Once a valid requisition has been received – whether initially valid or corrected pursuant to the path
outlined above and the Board has used the ten days to review and respond – the Board has fourty days
from informing the requisitionists that the requisition is valid and a meeting will be held to actually hold
the meeting. At this time, a “will-call” statement form will need to go out to owners. We note that, unlike
the AGM timelines noted above, the timeline for a requisitioned meeting is finite and needs to be
respected – per the Act, the meeting must be called within 40 days of the Board deciding to hold the
meeting.
Within that 40 days from the “will-call” to the meeting, a number of communications need to go out to
the owners. The first timeline to consider is that the Board has up to five days to consider the requisition
and send out a Pre-Notice regarding the meeting to owners. We note that this is a very tight timeline –
previously, the Board had about two and a half weeks to respond to requisitions. Another shortened
timeline is how long the Pre-Notice needs to go out to owners: down to at least fifteen days from twenty.
These shortened timelines don’t just impact the Board – as the Pre-Notice needs to go out at least fifteen
days before the meeting, owners only have ten days to respond to the Pre-Notice. The Board then has to
take a minimum of one day from the deadline for owner input before issuing the Notice to incorporation
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the input into the Notice of Meeting. The Notice of Meeting will then need to be sent out at least fifteen
days before the requisitioned meeting.
Given that all of this needs to happen within 40 days, the Board will need to be very proactive and take a
page from Santa’s book: when making a list of deadlines, be sure to check them at least twice.
General Information on Proxies, Voting, and Quorum
The final matters to consider are the various ways in which the changes in the Act will regulate the
meetings themselves.
Before going ahead with the meeting, the Board will need to determine whether or not it has achieved
quorum. The changes to the Act will change the thresholds for determining quorum: at the first date
announced for the meeting, at least 25% of owners need to be represented at the meeting, whether in
person or via proxy. If this threshold is not met, then the meeting will be adjourned to a later date. The
second time the meeting attempts to go ahead, the threshold is again 25%. If this is not achieved, then
the meeting is adjourned a second time. At the third meeting, the threshold lowers to 15%. The way the
Act is worded, this lower threshold remains in place until the meeting achieves quorum. The Act does not
make it clear whether every adjourned date will require the re-issuing of a Pre-Notice and Notice and
waiting the required period, or if the Board can proceed with re-issuing the Notice and waiting that
required amount of time.
With respect to proxies, another prescribed form has been provided. We note that there shouldn’t be
issues surrounding proxies, but, unfortunately, that has not been our experience. We have seen
arguments over the ink used, the signature, and the form of the proxy. Proxies today seem to be suffering
from a make-it-up-as-you-go epidemic, so the hope is that the prescribed form will put to bed many of
the conflicts that this inevitably leads to. The form will standardize the identifying of the person receiving
the proxy, the manner in which the proxy holder may be appointed, signature requirements, and how to
date the proxy.
Finally, we turn to voting. The changes to the Act will permit voting electronically where possible. While
we see the benefits of permitting electronic voting in our digital age, we do have hesitations about the
overall benefits of this change – online voters will miss out on the discussion at the meeting, making it
harder for the Board to engage in meaningful conversation over the merits of why certain decisions were
made to owners. Time will tell if the benefits outweigh the drawbacks in this regard.
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So, there you have it. We’ve come a long way from a
powerful set of lungs in the market square,
pronouncing the news of the day to the masses, but
at the end of the day, it’s still about what it’s always
been about: information. The more the better.
Reprinted from CondoContact.

Kati Aubin
Hons. B.A., J.D.
Ext: 803
kaubin@elia.org
Richard Elia,
B. Comm., LL.B., LL.M. (ADR), A.C.C.I.
Ext: 801
richard@elia.org
Toll-Free: 1-866-446-0811
All of the information contained in this article is of a general nature for informational purposes only, and is
not intended to represent the definitive opinion of the firm of Elia Associates on any particular matter.
Although every effort is made to ensure that the information contained in this article is accurate and up-todate, the reader should not act upon it without obtaining appropriate professional advice and assistance.
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Enhancement of Director Disclosure
BY Kati Aubin, Hons. B.A., J.D. &
Richard Elia, B. Comm., LL.B., LL.M. (ADR), A.C.C.I.
“If you tell the truth, you don’t have to remember anything.”
– Mark Twain
The first reaction most of us humans have when told that we
need to reveal potentially sensitive personal information is to
tell the person to, in so many words, mind their own
beeswax. The problem is that when you are a director of a
condominium corporation, your beeswax can impact the
condominium corporation in untold ways and is, therefore,
no longer, necessarily, your own personal concern. Director disclosure can mean the difference
between a condominium corporation making the right decision for the condominium and making
the right decision for a director; the former is the goal, the latter can constitute fraud.
Existing director disclosure and conflict of interest requirements in the Condominium Act (the
“Act”) are, to put it bluntly, next to useless. Currently, directors are required to disclose a material
interest in a material contract (whatever that means), and even then, only when that “material
contract” is considered by the Board. This standard requires no further disclosure to fellow Board
members or to owners – no listing of why they are interested in sitting on the Board, what their
goals are for the condominium, whether they are in conflict with the condominium – and can
lead to unexpected, protracted, and costly litigation when true motives are uncovered.
Take, for example, the decision of Skyline Executive Properties Inc. v Metropolitan Toronto
Condominium Corp. No. 1385, 2002 CarswellOnt 5670. In that matter, Skyline owned a number
of units at the condominium and was involved in the short-term rental business. This was
contrary to the condominium’s declaration which prohibited such arrangements. Skyline made
several attempts to get elected to the Board and, as the condominium corporation alleged, was
attempting to get on the Board to block the enforcement of this provision (para 18). As the Act
was drafted at the time, Skyline was not required to make any disclosure prior to running for the
Board regarding its material interest in the running of the condominium, nor was it required to
disclose its interest in the ongoing litigation. With the director disclosure changes in the Act, this
kind of situation is not necessarily prevented, but the new duties of disclosure would have
required Skyline to make voting owners aware of the conflict before voting for them for the
Board.
There are four main points of disclosure required under the new Act:
1. Whether the individual, their spouse, child, or parent, is party to any legal action where
the condominium corporation is also a party;
2. Whether they have any direct or indirect interest in a contract or transaction to which the
corporation is a party; and
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3. Whether they have been convicted of an offence under the Act within the 10 years
preceding their candidacy;
4. Whether they are in arrears of their common expenses for sixty (60) days or more.
As you may have guessed from the language above, this disclosure needs to happen in advance
of announcing an intention to run for the Board. When the pre-notice for owners’ meetings or
the AGM goes out calling for candidates for the Board, make sure that you highlight the fact that
disclosure needs to be submitted along with candidacy/biographies. This will ensure that when
the notice of meeting goes out, disclosure goes out along with the names of the candidates.
Candidates need to know: no disclosure = no candidacy!
In the event that you have someone announcing their candidacy at a meeting rather than in
advance, that does not exempt them from the disclosure obligations; they will simply need to
make their disclosure at the time of the announcement, whether orally or in writing. This, of
course, begs the question about the person who actively and/or forcefully solicits proxies for
their election to the Board without announcing their candidacy through the Notice of Meeting.
This person would only be required to make their disclosure in person at the meeting and not in
advance – the way the Act is worded, this would be legal, but seems to skirt the object of these
changes, which is to give advance notice of potential conflicts so that voting owners can make
informed decisions about who to vote for. If the disclosure is made orally at the meeting, it would
be best to ensure that someone is recording the disclosure and retains it for future reference so
that it can be proven that disclosure was, in fact, made and what the contents of that disclosure
were.
There is also the issue of appointed directors. These individuals are not exempt from disclosure.
Where they are appointed prior to their first Board meeting, the appointed director must submit
their disclosure in writing. Where they are appointed at their first Board meeting, the disclosure
can be either orally or in writing. Though, again, it would be prudent for the Board to record the
fact and contents of the oral disclosure for future reference.
But the disclosure obligations don’t end there. Disclosure obligations for a Board Member are
ongoing and continue to apply for the duration of the Board Member’s term. Specifically, when
there is a change of information that falls under the disclosure obligations, a Board Member has
to disclose that information either within thirty (30) days of becoming aware or at the first Board
meeting to occur following becoming aware, whichever comes first. This information must be
provided to the Board in writing – helpfully there is a form that the Board Member can fill out.
Find the form here:
Unfortunately, these disclosure obligations do not apply to Board Members elected or appointed
prior to November 1, 2017. However, disclosure obligations do apply if the same person runs for
a subsequent term or is subsequently reappointed.
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So what does all of this mean? It means that owners will have a better idea of who they are
electing; it means that fellow Board Members will understand the interests and history of their
colleagues; it means that unscrupulous individuals seeking a spot on the Board will have a harder
time getting there; and it means that someone who wants on the Board just to award a contract
to a relative has to broadcast that information to the community. Ultimately, it means a more
transparent and open community, where dirty laundry shouldn’t stay hidden for long.
Disclosure can feel invasive to the person revealing information about themselves, but if you’ve
done nothing wrong, you’ve got nothing to hide. And to the person receiving the disclosure, the
information can be invaluable in ensuring that the right person (and not just the loud person)
gets on the Board.
Reprinted from CondoContact.
Kati Aubin
Hons. B.A., J.D.
Ext: 803
kaubin@elia.org
Richard Elia,
B. Comm., LL.B., LL.M. (ADR), A.C.C.I.
Ext: 801
richard@elia.org
Toll-Free: 1-866-446-0811
All of the information contained in this article is of a general nature for informational purposes
only, and is not intended to represent the definitive opinion of the firm of Elia Associates on any
particular matter. Although every effort is made to ensure that the information contained in this
article is accurate and up-to-date, the reader should not act upon it without obtaining appropriate
professional advice and assistance.
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“Age is an issue of mind

over matter. If you don’t

AGING IN PLACE

mind, it doesn’t matter”.
-Mark Twain

Information on Aging in a Condo Community

Effects of Aging on the Condo Community

Condocentric(TM) Thinking for Aging Communities

To Consider:
Effects of Aging on
the Condo
Community


Condocentric(TM)

Thinking for Aging
Communities by
Patricia Elia
Top 10 Things to
Think About in A
Condominium As It
Ages




Other Resources

In advancing a Condocentric(TM)
mindset, there is every reason to believe that
condominiums are able to find a balance when navigating solutions associated with an aging
community. Community in the condominium context is made up of people,assets, together with
rights and responsibilities.. While units are owned by unit owners, they are often interwoven with,
and into the common elements from a day - to - day perspective, such that we need to have
directors reflect on what falls within the respective authority of each of the board of directors and of
unit owners, while trying to ensure that responsibilities and rights are respected, including
maintenance and repair obligations for example, compliance with the Condominium Act, together
with statutes such as the Ontario Human Rights Code and Accessibility for Ontarians with
Disabilities Act, add another layer of consideration for directors in designing Condocentric(TM)
solutions.
As assets age and need to be replaced, condominium boards are prudent to think about where
their condominium is in its demographic and socio– economic life cycle. Topics such as mobility,
visibility, accessibility and connecting connections between capital asset projects, values and the
pursuit of beneficial changes in assets and services (s.97) should be part of the discussions
between directors and their professionals. The Corporation, of course, must continue to fulfill its
duties, such as ensuring that maintenance and repair is undertaken and that the reserve fund is fully
funded – such a fine balance!
Careful consideration of the many threads that are woven together in condominiums is essential in
coordinating solutions for aging people and the physical assets of the condominium. This is where
property management, lawyers, engineers and accountants may be able to assist in identifying
requirements and solutions to manage risks. Aging is inevitable but there are ways to manage it
gracefully.
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Top 10 Things to Think About in a Condominium As It Ages
1. Do you have an emergency contact list?
2. How are you managing privacy of personal information?
3. How are you managing caregivers (i.e. strangers) attending on– site?
4. Is your condominium a long-term care facility?
5. What risks have been identified?
6. Have you spoken with onsite staff and/or service providers about sticking to their roles and being careful

on stepping outside of their duties?
7. When does helping become harmful in the condominium setting?
8. How can you manage effective communication as people age?
9. Do you need professional expertise on how to manage issues such as: dementia, hoarding, etc.?
10. What are your communities’ values and expectations?

Further Reading
There are many resources available for persons “aging in place” !
The Wall Street Journal: http://blogs.wsj.com/economics/2014/01/07/aging-boomers-to-boost-demandfor-apartments-condos-and-townhouses/
Condos As A Retirement Option: http://www.vickiborenstein.com/downsizing.html
Thinking About Aging in Place: http://www.seniors.gc.ca/eng/working/fptf/place.shtml
National Aging in Place Council: http://www.ageinplace.org/
Community Support (Ottawa): http://owcs.ca/aging-in-place/
Housing Options for Older Manitobans: http://www.gov.mb.ca/health/aginginplace/

Aging in Place Basics: http://ageinplace.com/aging-in-place-basics/what-is-aging-in-place/
Canada Mortgage and Housing Corporation: http://www.cmhc-schl.gc.ca/en/inpr/bude/hoolca/
hoolca_vol_001/hoolca_vol_001_007.cfm
Research Papers on Aging in Place: http://neighbourhoodchange.ca/publications/research-papers/
aging-in-place/
Financial Costs of Aging in Place: http://www.marketwatch.com/story/the-financial-costs-of-aging-inplace-2014-06-09
5 Universal Design Needs for Aging in Place: http://www.rd.com/home/improvement/5-universal-design
-needs-for-aging-in-place/
Cooperative Housing Federation of Toronto: http://www.coophousing.com/AginginPlace.asp
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Did you know…

You can get a complimentary copy of the A Guide to Programs
and Services for Seniors in Ontario? Elia Associates PC is more
than happy to offer you a complementary hardcopy. To retrieve
your copy please email us your request at info@elia.org or phone
us toll-free at 1.866.446.0811.
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