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How the Sale of Goods Act Applies to Condos
BY Kati Aubin, Hons. B.A., J.D.
It can be tempting, for simplicity’s sake, to assume that the Condominium Act, 1998 (the “Act”) is the main, and
sometimes only, source of law governing condominiums; however, there are many other pieces of legislation
that can impact upon your community and its legal options.
One such piece of legislation is the Sale of Goods Act (the “SGA”). The SGA is
intended to cover, as the title would suggest, the sale of goods in Ontario.
The SGA covers all manner of goods; indeed, the definition of “goods” in the
SGA covers “all chattels personal, other than things in action and money, and
includes emblements, industrial growing crops, and things attached to or
forming part of the land that are agreed to be severed before sale or under
the contract of sale”.1 Litigation under the SGA has covered “goods” as far
reaching as horses,2 hot water heaters,3 electric blankets,4 and diamond rings.5
In the condominium context, it is fairly easy to see how the SGA would apply to the various goods purchased
by the corporation for installation and use in the common elements. When those goods fail and/or cause
damage, section 15 of the SGA sets out the various warranties that can be implied, even where no warranty is
set out:
15 Subject to this Act and any statute in that behalf, there is no implied warranty or condition
as to the quality or fitness for any particular purpose of goods supplied under a contract of sale,
except as follows:
1. Where the buyer, expressly or by implication, makes known to the seller the particular
purpose for which the goods are required so as to show that the buyer relies on the
seller’s skill or judgment, and the goods are of a description that it is in the course of
the seller’s business to supply (whether the seller is the manufacturer or not), there is
an implied condition that the goods will be reasonably fit for such purpose, but in the
case of a contract for the sale of a specified article under its patent or other trade name
there is no implied condition as to its fitness for any particular purpose.
2. Where goods are bought by description from a seller who deals in goods of that
description (whether the seller is the manufacturer or not), there is an implied condition
that the goods will be of merchantable quality, but if the buyer has examined the goods,
there is no implied condition as regards defects that such examination ought to have
revealed.
3. An implied warranty or condition as to quality or fitness for a particular purpose may
be annexed by the usage of trade.

1

Sale of Goods Act, RSO 1990, c S.1, section 1(1) “goods”.
Robertson v Leyzac, 2003 CanLII 24234 (ON SC).
3
Szilvasy v Reliance Home Comfort Limited Partnership (Reliance Home Comfort), 2012 ONCA 821.
4
McCann v Sears Canada Ltd., 1998 CanLII 14812 (ON SC).
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4. An express warranty or condition does not negative a warranty or condition implied
by this Act unless inconsistent therewith.6
The leading decision in Ontario regarding the interpretation of section 15 of the SGA is Muskoka Fuels v Hassan
Steel Fabricators Ltd.7 In Muskoka Fuels, the Court held that “while the buyer bears the onus of proving the
existence of a defect on a balance of probabilities, the actual cause of the defect need not be proven”.8
Essentially, once the buyer of a product is able to prove i) the item or system failed and ii) that it did not fail as
a result of any action on the part of the buyer, then the Courts will draw an inference that a defect existed at
the time the product was delivered.9 Muskoka Fuels dealt with a faulty fuel storage tank that leaked and caused
substantial damage. The Court held that as an examination of the tank at the time of its purchase would not
have revealed the defect, the implied condition of merchantability under section 15(2) of the SGA was
breached.10
Muskoka Fuels made reference to an earlier Supreme Court of Canada decision, Schreiber Brothers Ltd. v Currie
Products Ltd. et al.11 In the Schreiber case, the defendant provided an asphalt roofing product to the plaintiff,
an experienced roofing contractor. The roofing product failed and the trial judge found, as a matter of fact, that
the failure could not be attributed to any faulty workmanship on the part of the plaintiff and that the failure
occurred through ordinary use. Despite both sides employing experts on the matter, it could not be determined
at trial what was the exact cause of the roof failure, only that there were no issues with installation and use.
The Supreme Court held that the plaintiff had a burden to exclude “faulty workmanship as a probable cause”
of the failure12 and that once the plaintiff did so, “it was enough here that the plaintiff show that a defect existed
when the goods were delivered by Currie, without being required to prove the cause of the defect”.13
In Martin v Attard Plumbing Ltd., 2015 ONSC 5037, the Court considered the common law concept of negligence
and implied warranty of fitness when an installation is made. In that case, the plastic coupling nut on the flex
hose of the plaintiff’s toilet failed causing a flood. The defendant had installed the failed flex hose and the
plaintiff sued in negligence and breach of implied warranty. The Court held that the common law principle of
implied warranty of fitness was codified in the SGA and held that “unless the circumstances of the contract are
such as to exclude the obligation, a contractor performing work and supplying materials impliedly undertakes
to use materials of good quality, to do the work with care and skill and agrees that the work and materials will
be reasonably fit for the purpose for which they were required”.14 Relying on the Schreiber decision above, the
Court held that a party alleging a breach of the SGA or the common law implied warranty of fitness “has the
onus to show that the goods were defective, and that the defect (latent or patent) existed when the other party

6

Sale of Goods Act, RSO 1990, c S.1, section 15.
2011 ONCA 355.
8
Muskoka Fuels v Hassan Steel Fabricators Ltd., 2011 ONCA 355, para 18.
9
Muskoka Fuels v Hassan Steel Fabricators Ltd., 2011 ONCA 355, para 19.
10
Muskoka Fuels v Hassan Steel Fabricators Ltd., 2011 ONCA 355, para 20.
11
[1980] 2 SCR 78.
12
Schreiber Brothers Ltd. v Currie Products Ltd. et al, [1980] 2 SCR 78, pp 86.
13
Schreiber Brothers Ltd. v Currie Products Ltd. et al, [1980] 2 SCR 78, pp 88.
14
Martin v Attard Plumbing Ltd., 2015 ONSC 5037, para 53.
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delivered the goods. They need not, however, prove the cause of the defect that existed when the goods were
delivered”.15
Furthermore, in Muskoka Fuels, the Court held that where industry knowledge of a defect can be proven, a
plaintiff can successfully claim that the defendant knew, or ought to have known, of the defect in question such
that they should have alerted the plaintiff to the defect and advised against the purchase and installation of a
product.16
Additionally, the SGA applies whether the goods in question are common element or unit and works in
conjunction with section 23(1) of the Act to permit your condominium corporation to bring an action on behalf
of both the corporation and the unit owners with respect to faulty goods:
23 (1) Subject to subsection (2), in addition to any other remedies that a corporation may have,
a corporation may, on its own behalf and on behalf of an owner,
(a) commence, maintain or settle an action for damages and costs in respect of any
damage to common elements, the assets of the corporation or individual units; and
(b) commence, maintain or settle an action with respect to a contract involving the
common elements or a unit, even though the corporation was not a party to the
contract in respect of which the action is brought.
So, what does this mean for condominium boards and owners? It means that in addition to the protections
afforded by the Act, there is additional recourse under the SGA in the event of product failure. This can apply
when faulty plumbing is installed (for e.g., when it explodes and causes Biblical level floods and damage), when
new cabinets are flawed such that they are not fit for their intended purpose (for e.g., when they don’t stay in
the wall and the resulting smash can sound very much so like the sky is falling), or when patio doors are not of
merchantable quality (for e.g., when they refuse to close and you can hear your mother’s voice in the back of
your head, telling you to close the door because she won’t be heating the entire neighbourhood, thank you
very much).
At the end of the day, there is no need to rely on the Act alone, there is a whole other world of legislation
waving back at you that wants to be let it through the patio door that should have been of merchantable quality.
Kati Aubin
Hons. B.A., J.D.
Ext: 803
Toll-Free: 1-866-446-0811
kaubin@elia.org
All of the information contained in this article is of a general nature for informational purposes only, and is not
intended to represent the definitive opinion of the firm of Elia Associates on any particular matter. Although
every effort is made to ensure that the information contained in this article is accurate and up-to-date, the
reader should not act upon it without obtaining appropriate professional advice and assistance.
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Martin v Attard Plumbing Ltd., 2015 ONSC 5037, para 62.
Muskoka Fuels v Hassan Steel Fabricators Ltd., 2011 ONCA 355, para 30-33.
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When A Condo Owner Goes Rogue – Part 1
BY Antoni Casalinuovo, B.A., LL.B.
We work with a Condominium Corporation in the City
of Ottawa that has spent over two years litigating with
a particular unit owner, who, in our view, has simply
gone rogue. What started out as a dispute over a $450
back charge to remove a flower box, which was an
unauthorized alteration to the common elements,
quickly spiraled into a convoluted web of litigation – all
perpetuated by the unit owner and what appears to be
her personal animus towards her Board of Directors
and the Property Manager.
The dispute between this unit owner (who goes by a variety of aliases but for our purposes let’s call her
“M.S.”) and Carleton Condominium Corporation No. 116 (“CCC 116”) is a long, sordid tale that will likely
result in M.S. losing her townhouse unit (you can expect a “Part 2” for this article in the months ahead).
M.S. previously practiced law in British Columbia and Alberta, and is apparently seeking to be called to
the Bar in Ontario.
In the spring of 2015, M.S., without permission from CCC 116, installed a large flower box on the common
elements in front of the unit. The flower box did not comply with any of the acceptable options in place
by CCC 116 via its longstanding rules, and there was no acquiescence by the Corporation in enforcing its
rules.
After several attempts to have the unit owner remove the flower box on her own, CCC 116 had no choice
but to remove the flower box and back charge the unit owner. When CCC 116 contractors attended the
site, M.S. became hostile and the Ottawa police were contacted. After a several-hour standoff with the
Ottawa police, the unit owner eventually capitulated and let the contractors remove the flower box. An
invoice reflecting the unnecessary increase in time was rendered to CCC 116, who then charged it back to
the owner. M.S. did not pay the chargeback, and a lien was registered against her unit to secure the
chargeback and other unpaid common expenses.
Within the span of a few months, M.S. 1) filed an application with the Ontario Superior Court of Justice,
2) commenced an action with the Small Claims Court seeking similar relief, and 3) filed several complaints
with the Law Society of Upper Canada, the Privacy Commission of Canada, the Ottawa Police and
essentially anyone who had a mailbox. All of these complaints have now been closed by the authorities,
despite M.S.’ best (and repeated) efforts to re-open them. M.S.’ Small Claims Court action cited damage
related to the flower box, a parking space that she was not happy with, and the pruning of a tree.
M.S.’ various allegations between August 2015 to February 2016 included:
i)
ii)
iii)
iv)

unfounded allegations of endangerment to her child;
baseless allegations of CCC 116 destroying back-dated contracts to disprove an aspect of her case;
the Board and Management engaging in receiving kickbacks, nepotism, favoritism etc.;
filing affidavits with the Court where she insults or uses defamatory names for Board members,
other residents, Property Management and anyone who disagreed with her; and
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v) pulling up Internet searches that she conducted of the Judge with his children, in the open
courtroom, to further her arguments about breach of privacy.
Eventually, a Judge of the Ontario Superior Court of Justice found the totality of M.S. behaviour so bizarre,
that the Court ordered her to undergo a psychological assessment with respect to her mental capacity.
This type of court order is only made in very rare and extreme circumstances.
Over the same period of time, M.S. decided to install 2 (even larger) flower boxes on the common
elements in front of her unit, in apparent retaliation against CCC 116’s decision to remove her first flower
box.
After a Judge ordered M.S. to undergo a mental capacity assessment, her “bizarre” conduct worsened.
M.S. would repeatedly file irrelevant pleadings and launch multiple appeals, making collateral attacks not
only against the Corporation, its directors, and Property Management, but also towards several Judges of
the Ottawa courthouse and later the Ontario Court of Appeal. M.S. also commenced additional legal
proceedings including against CCC 116’s legal counsel, all of which were a continuation of her previous
claims.
M.S. refused to attend a capacity assessment, despite the court order and CCC 116 taking steps to set up
an appointment for her on multiple occasions. M.S. ignored numerous warning from multiple Judges, and
repeatedly kept making excuses as to why she did not need to undergo a capacity assessment – including
the fact she allegedly belonged to Mensa, an international association of individuals with “high IQ”.
Not surprisingly, M.S.’ excuses for refusing to comply with what would eventually be multiple Court
Orders, did not garner her any sympathy from the Court. In fact, M.S. openly admitted to the Court that
she refused to attend the capacity assessment. The only thing that stopped several Judges from finding
M.S. in contempt of court, was that the Court was, not surprisingly, uncertain that she had the requisite
mental capacity to understand the consequences of her actions; and therefore, M.S. technically could not
be found in contempt. This repeated cycle of M.S.’ non-compliance also caused all of M.S.’ litigation
against CCC 116 to be halted until she attended the capacity assessment.
M.S.’ conduct eventually forced CCC 116 to bring a court Application to have her declared a vexatious
litigant, which would prohibit her from further commencing additional litigation. CCC 116 also brought a
motion to dismiss all of M.S.’ active litigation (other matters had already been dismissed by the Court for
being vexatious and an abuse of process). Ultimately, the Court decided that M.S.’ multiple breaches of
multiple Court orders should not be tolerated. The Court found that M.S.’ actions called into question the
administration of justice, and that her case was “crying out for a dismissal”. Subject now to a further
appeal which should be heard later this year, the Court exercised its powers to dismiss all of M.S.’ active
litigation and granted CCC 116’s legal costs, the amount of which will be determined at a full-day hearing
in August.
Due to the fact that all of M.S.’ Superior Court proceedings were related to her challenging the validity of
the Condominium Lien, CCC 116 is seeking the full recovery of its litigation costs under that lien. M.S.’
actions are so concerning, that her mortgagee has sought to intervene and make their own submissions
at the costs hearing because of the costs at stake.
This entire series of events should not have occurred. While unfortunate, M.S. was the author of her own
misfortune. The Corporation did what it was required to do – it passed a reasonable rule, did not
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acquiesce to the breach of that rule, took reasonable steps in enforcing the rule, and attempted to settle
the matter with M.S. amicably. However, none of this seemed to matter for M.S. Her vendetta was
paramount.
This case stands as a reminder of two things: 1) court orders must be complied with, and 2) parties in
litigation, particularly when that litigation involves your neighbours in a condominium setting, need to put
personal animosities aside. Stories involving vendettas don’t typically end well.

Antoni Casalinuovo
Hons. B.A., LL.B.
Ext: 808
Toll-Free: 1-866-446-0811
Email: acasalinuvo@elia.org
All of the information contained in this article is of a general nature for informational purposes only, and
is not intended to represent the definitive opinion of the firm of Elia Associates on any particular matter.
Although every effort is made to ensure that the information contained in this article is accurate and upto-date, the reader should not act upon it without obtaining appropriate professional advice and
assistance.
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When A Condo Owner Goes Rogue – Part 2: Compost Happens
BY Antoni Casalinuovo, B.A., LL.B. &
Kati Aubin, B.A., LL.B.
For the better part of the past three years, a condominium in the City of Ottawa has been litigating with
a unit owner who, for lack of better words, simply went rogue. For a full accounting of what took place,
see Part 1 of this article, published last year.
The Coles’ Notes version of what happened is that what started as a dispute over a $450 chargeback to
remove an unauthorized alteration to the common elements – a flower box – quickly, and persistently,
spiraled out into a convoluted web of litigation and professional complaints. The owner filed several
complaints with the Ottawa Police, the Law Society of Upper Canada, the Privacy Commission of Canada,
and, essentially, anyone who had a mailbox.
All of these complaints have now been closed by the authorities, despite the owner’s best (and repeated)
efforts to re-open them. The owner appealed all of the decisions against her, many of them several times
over, and was not once successful in those appeals. As discussed in Part 1 of this article, the owner herself
refused to comply with the Court’s orders to undergo a mental capacity assessment.
The corporation wound up spending over $150,000 in legal fees in order to respond to the ever expanding
and overlapping proceedings against the corporation, its board of directors, its property management,
and the corporation’s lawyers.
We know that some of you out there are thinking: “It cost the corporation HOW MUCH to deal with a
small issue over a flower box?!?! Shouldn’t the corporation just have absorbed the cost of the flower box
removal in order to avoid this mess????” Unfortunately, compost happens. A unit owner’s rogue
behaviour should not be tolerated when it devolves into a total compost storm. The unit owner furiously
tossed the metaphorical egg shells and banana peels at the corporation and anyone else who got caught
in the storm along the way – the corporation was forced to go along for the ride. All of that flinging by the
unit owner resulted in the dismissal of all of the unit owner’s claims. This is where Part 1 in this article
series left off.
Since the dismissal of all of the unit owner’s proceedings, the corporation was successful in having the
unit owner declared the 198th person in the history of Ontario as a “vexatious litigant”. This finding
prohibits the unit owner from commencing any further litigation against the corporation, its Board of
Directors, its property management company, and its legal counsel. It also prohibits her from commencing
any claim against anyone without the prior express approval of the Court. Because this is a restriction in
a citizen’s right to access the civil justice system, there were only 197 people prior to this unit owner to
have this label applied. The test for a finding of “vexatious litigant” is high and very stringent. Despite
this, the Court found that “without question”, this unit owner was a vexatious litigant and that the order
sought by the corporation was not only justified in the circumstances, but also necessary to prevent the
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owner from continuing her oppressive conduct towards the corporation by needlessly dragging it into
litigation.
Ultimately, the corporation was successful on all fronts. As the unit owner’s litigation stemmed from a
challenge to the validity of a Condominium Lien on her unit for the charged back cost of the removal of
the flower box, the corporation asked the Court to add all of the costs associated with defending the
compost storm to be secured costs that are part of the Condominium Lien. As alluded to above, this was
not an insignificant sum of money to be adding to the Condominium Lien.
Not only did the unit owner oppose this request by the corporation, but the owner’s mortgagee also
opposed the request. The Laurentian Bank of Canada sought intervenor status to address this issue
because, if the corporation was successful in its claim to have costs subsumed under the Condominium
Lien, it would significantly compromise, if not entirely eliminate, the mortgagee’s own security on the unit
as the Condominium Lien ranks higher in priority over the mortgage.
In making its ruling on costs, the Court acknowledged that the corporation’s costs in responding to the
owner’s proceeding were simply the corporation fulfilling its statutory obligation to ensure that its owners
comply with the community rules, which included paying their common expenses in full. The Court
emphasized that the owner’s own conduct negatively impacted the remaining innocent unit owners of
the corporation, and those other innocent people should not be penalized. The Court reaffirmed that
litigation involving condominium corporations are inherently different from other litigation, and the intent
of the Condominium Act is to ensure that the corporation recovers all reasonable costs in the “collection
or attempted collection” of the Condominium Lien.
Based on the fact that the unit owner was declared a vexatious
litigant, and that all of her matters had been dismissed several
times over, the Court awarded costs in favour of the corporation
on a full indemnity scale. Ultimately, the corporation will be able
to recover a healthy portion of its costs through the sale of the
owner’s unit, and will be able to commence digging itself out
from under the pile of compost that this rogue owner heaped
on them.
Although this tale did not end well for the unit owner, it should stand as a reminder to everyone that
parties in litigation should not become blinded by their personal animosity in the pursuit of their own
version of (in this case) vigilante justice. Failure to follow Court Orders does not come without serious
consequences. In this situation, the consequences were serious but were justified.
The takeaway is that the law is not a toothless tiger, and that Courts will not allow parties to, without
consequence, fling as much compost as they can get their hands on in the hope that they can force the
other side into submission. The corporation’s position was legitimate throughout the dispute. As a result,
the Court has signaled here that it will not allow parties to bring the administration of justice into
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disrepute – and when you get down in the mud, you better be ready to swallow a healthy amount of
compost.

Antoni Casalinuovo
Hons. B.A., LL.B.
Ext: 808
Toll-Free: 1-866-446-0811
Email: acasalinuvo@elia.org
Kati Aubin
Hons. B.A., J.D.
Ext: 803
Toll-Free: 1-866-446-0811
Email: kaubin@elia.org

All of the information contained in this article is of a general nature for informational purposes only, and
is not intended to represent the definitive opinion of the firm of Elia Associates on any particular matter.
Although every effort is made to ensure that the information contained in this article is accurate and upto-date, the reader should not act upon it without obtaining appropriate professional advice and
assistance.
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Smoking Cannabis in a Condominium:
Designated Smoking Areas
By: Victor Yee, Hons. B.A., J.D. &
Yash Mehrotra, Hons. B.A., J.D.
Bill C-45, the federal government’s cannabis legislation, is expected to come into force on July 1st 2018,
though there is some indication that this date may be pushed back as it goes through the Senate. Needless
to say, the passing of Bill C-45 will, among other things, legalize the recreational consumption of cannabis
across Canada1. In parallel with Bill C-45, the government of Ontario has enacted the Cannabis Act, 2017
(the “Cannabis Act”), expected to be proclaimed into force at the same time as the federal legislation,
which establishes a provincial framework regulating the use, possession, distribution and cultivation of
cannabis in Ontario.
New Challenges for Condominiums
The pending legalization of cannabis raises new challenges and issues for condominium
corporations. Until now, condominium corporations have been able to rely on provisions of their
Declaration, By-laws or the Rules regarding illegal activities on condominium property to prohibit the use
of cannabis in its various forms on their premises; irrespective of whether such cannabis use was causing
a nuisance to others or not. The primary challenge with the legalization of cannabis concerns the potential
for increased smoking of cannabis in condominium units. Cannabis smoke can be quite potent and is
known to permeate through walls, especially in closed quarters such as multi-storey condominiums, which
raises health and safety concerns as well as being a nuisance to neighbouring units.
On the other hand, like other property owners, owners of condominium units have the right to
the enjoyment of their property so long as the use is legal. As early as July of this year, such legally
permitted activities will include the consumption of recreational marijuana. The result is that Boards of
Directors are caught in between the competing interests of individual “users” and the collective
condominium community. In view of this, many Boards have questioned:
What tools are available to condominiums to regulate or prohibit the smoking of
cannabis on the premises, so as to balance the interests of all constituents of the
condominium community?
New Tools Available to Condominiums
We dealt with the question of whether or not condominiums can prohibit the smoking of cannabis
(and tobacco) within condominium units, in our previous article on this topic in March of 2016, which can
be found here on Condocentric.
However, since then, the provincial legislature has passed the Cannabis Act and released the
regulations thereunder. Of particular interest to us is O. Reg. 325/18: Places of Consumption (the “POC
Regulation”).

1

See Section 12(4) of Bill C-45, An Act respecting cannabis and to amend the Controlled Drugs and Substances Act, the Criminal Code and other
Acts.
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When the POC Regulation was first proposed in January of 2018, known then as the Proposed
Places of Use Regulations, the government of Ontario was considering “permitting owners or operators of
multi-unit dwellings to designate outdoor areas for the consumption of recreational cannabis” (the
“Proposed Provision”). The enacted POC Regulation no longer includes this Proposed Provision, but it
also does not exclude or prohibit the Proposed Provision’s intended purpose. What exactly does this mean
for condominiums?
While the Cannabis Act and Smoke Free Ontario Act, 2017 (the “Smoke Free Ontario Act”) prohibit
the consumption, including smoking, of cannabis in the indoor common element areas of a condominium,
this prohibition does not extend to the outdoor common elements save for a few exceptions, which are
identified in the legislation2. Accordingly, it would appear that condominiums will still be able to establish
designated smoking area(s) in the outdoor common elements, as was contemplated by the Proposed
Provision (the “Designated Smoking Area(s)”).
The perceived benefits of a Designated Smoking Area are four-fold to condominiums:
1)

Residents are provided an alternative to smoking inside their units. This would help
reduce the risk of fire, avoid subjecting other unit owners and residents to the dangers of
second-hand smoke, and prevent odours from cannabis smoke from causing a nuisance
to other residents inside the building. Practically speaking, it is often difficult to
completely seal a smoker’s unit so that no odours or smoke escape from the confines of
that unit’s boundaries; allowing such a resident to smoke outdoors in the Designated
Smoking Area instead, would help mitigate that practical reality.

2)

In situations where the condominium has passed a no-smoking prohibition in their
Declaration, By-laws, and/or Rules which bans the smoking of any kind anywhere in the
units and on the common elements, a Designated Smoking Area would provide
somewhere on the premises for smokers to light up that would help the general nosmoking prohibition appear to be more reasonable – since smokers still have somewhere
to go. Additionally, un-cooperative smokers who simply ignored the no-smoking
prohibition in place would be disincentivized from contravening the no-smoking ban if
they have a safe place outdoors to smoke legally. As noted above, this would help
alleviate the known safety risks and nuisances associated with smoking indoors.

3)

For the purposes of the Occupational Health and Safety Act, R.S.O. 1990, c. O. 1 (the
“OHSA”), the condominium corporation is deemed to be an employer and has a duty to
take every precaution reasonable in the circumstances for the protection of their
workers.3 A Designated Smoking Area would help the condominium to effectively control
and manage any perceived or real health risks to workers and contractors while inside the
building.

4)

Lastly, assigning a Designated Smoking Area would help to build a condominium
community accepting of all lifestyles, and provide a fair and balanced compromise
between the smoking and non-smoking constituents of the community.

2

See Section 2 of O. Reg. 325/18: Places of Consumption; Section 12 of the Smoke Free Ontario Act, 2017, S.O. 2017, c. 26, Sched. 3; and
Section 6 of O. Reg. 268/18: General.
3
See Section 25(2) of the Occupational Health and Safety Act, R.S.O. 1990, c. O. 1.
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Because of the unique layout and amenities of each condominium, condominium Boards will have
to select a site for the Designated Smoking Area that best achieves their community’s desired goals. In
making this determination, Boards should seek to find a balance among the following (often competing)
considerations:
a)

Is the proposed site for the Designated Smoking Area accessible to those who would make
use of it?

b)

Is the proposed site for the Designated Smoking Area in a low traffic part of the outdoor
common elements so as to limit exposure to second-hand smoke by non-smoking
residents of the building?

c)

Does the proposed site for the Designated Smoking Area comply with requirements of
the Cannabis Act, the Smoke Free Ontario Act, the Condominium Act, and all of the
Regulations thereto?

For more information with respect to designing a solution that works for your condominium
community based upon its unique needs, contact a condominium professional to assist your Board
through this process.
As the federal and provincial laws surrounding the use of recreational cannabis continue to
evolve, the team at Elia Associates will continue to keep our clients apprised of the implications for
condominium communities across Ontario.
Victor Yee
Hons. B.A., J.D.
Ext: 810
Toll-Free: 1-866-446-0811
vyee@elia.org
Yash Mehrotra
Hons. B.A., J.D.
Ext: 823
Toll-Free: 1-866-446-0811
ymehrotra@elia.org
All of the information contained in this article is of a general nature for informational purposes only, and is
not intended to represent the definitive opinion of the firm of Elia Associates on any particular matter.
Although every effort is made to ensure that the information contained in this article is accurate and up-todate, the reader should not act upon it without obtaining appropriate professional advice and assistance.

Aim Higher.
Achieve More.

12

The Condominium Paradox – Carefree Turnkey Living
BY Kati Aubin, Hons. B.A., J.D. &
Richard Elia, B. Comm., LL.B., LL.M. (ADR), A.C.C.I.
This is Part 1 of a 3 Part series.
Part 1: Education
Everyone remembers – some with dread, some with fondness – that day in
elementary school when the teacher asked you to name the three levels of
government. If you’re a condominium owner, however, that question is trickier
because there is, arguably, a fourth level of government for you to deal with.
No, not a shadow government à la James Bond, Jason Bourne (or any other spy
thriller really), but an unspoken level of democratically elected government to
serve and lead the condominium community with all the attendant rules and regulations, legal obligations,
and (lest we forget) political motivations.
So why, or perhaps how, can we look to, or consider condominium living as carefree turnkey living?
If the brochures are to be believed, living in a condominium is home ownership without the messiness of
home ownership: you don’t need to cut the grass or shovel the driveway, costly repairs are included in
the cost of ownership, lifestyle altering amenities (that would might never consider owning on your own)
are to be at your fingertips, the list goes on.
It all sounds too good to be true – and in many ways, it is.
For lack of a better phrase, many condominium purchasers “get sucked in” by the implied promise of
carefree turnkey living, not appreciating that condominium home ownership is still home ownership – but
without the high fences (which make for good neighbours). It is home ownership in common with the
other condominium home owners. The brochures don’t tell you about the differing “personalities” of the
community you are buying into, the unavoidable politics and history that will affect decision making, or
what to do when no one wants to step up to be on the board – or worse, when the wrong person is the
only one willing to step up.
The brochures don’t tell you that living in a condominium means that some of you will need to step up
(volunteer, usually without compensation) and be in service of the other members of your community as
a member of the board – to create that forth level of government.
A lack of education on these, and many more, matters has been identified by the Ontario government
(level 2 government, for those keeping track) as a major source of conflict in condominium communities.
This has led to the institution of mandatory (albeit minimal) education for board members and mandatory
education and licensing for property managers.
Education should always be considered as a good thing. In the condominium context it is an excellent
thing. It can open owners’ and board members’ eyes (and minds) to the reality that they have a fourth
level of government to contend with (and account for), and it can provide them with the tools to solve
their community’s issues in creative and positive ways. Without education, you will never know what you
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don’t know. You can’t know what powers you have as an owner, similarly you can’t know what duties you
have as an owner – same for board members.
Board members elected or appointed after November 1, 2017 are required to complete online training
with the Condominium Authority of Ontario. The training course is straightforward and provides a primer
for directors that allows them to see just how much is out there. This mandatory training is very basic.
One can hope that, at very least, it will provide a director with some appreciation as to how much more
there is to know. While education for all owners is not (yet – one can hope) mandatory, the online training
that is mandatory for directors is available to the public, free of charge.
The free training offered by the Condominium Authority of Ontario is a great first step – but it’s just that,
a first step. With the changes coming to the Condominium Act, some already in force, others to come into
force in the near future, the time to be reading up and asking questions is now. Living in a community
means many hands can share the load, but it also means that you need to know what the load looks like
and how it should be shared. Everyone involved in a condominium community, from the consulting
professionals to the board to the owners, help make the community work, but only if they know how to
do so. Knowledge is, after all, power.
Stay tuned for Part 2 in this series – Community Sharing is Community Cost.

Kati Aubin
Hons. B.A., J.D.
Ext: 803
Toll-Free: 1-866-446-0811
kaubin@elia.org
Richard Elia
B. Comm., LL.B., LL.M. (ADR), A.C.C.I.
Ext: 801
Toll-Free: 1-866-446-0811
richard@elia.org

All of the information contained in this article is of a general nature for informational purposes only, and
is not intended to represent the definitive opinion of the firm of Elia Associates on any particular matter.
Although every effort is made to ensure that the information contained in this article is accurate and upto-date, the reader should not act upon it without obtaining appropriate professional advice and
assistance.
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Manipulating Mediation
BY Marc Bhalla, Hons. B.A., C. Med
This article was featured in Condovoice magazine, the award winning quarterly publication of CCI Toronto.
As a mediator, I am sometimes asked if, in my experience, the “success rate” of
mediation differs when parties participate in the process voluntarily as compared
to when they are forced to. My answer tends to surprise, as I do not see much of a
difference. In fact, I increasingly see the line between mandatory and voluntary
mediation being blurred as parties embrace the mediation opportunity regardless
of whether or not they have to.
Mediation is about bringing together those directly involved in a conflict and empowering them to help
craft their own solution. Taking a step back, the concept of forcing someone to participate in a conciliatory
process does not seem to be all that conciliatory – or, at least on the surface, forcing participants to get
together would not appear to set them up well to reach consensus.
I think that the reason I find the “success rate” of mandatory and voluntary mediation to be similar is
because those who are not interested in participating in mediation – whether they are required to do so
or not – tend to avoid the mediation table in any event. The reason for this being that the mandatory
mediation provisions that apply to Ontario’s condominium disputes have loopholes. Such loopholes can
easily be utilized to by-pass mediation and miss out on the opportunities that it offers.
While Section 132 of the Condominium Act speaks to the types of disputes that are directed to mediation,
the fact that the legislation (and Regulations in place pursuant to it as yet) stops short of setting out a
process as to how mediation comes together makes it easy for those who wish to do so to avoid taking
part in the process. This results in equipping anyone wishing to avoid mediating to easily frustrate the
process to the point of deeming it a failure, without ever actually attempting to mediate the conflict.
Manipulating Mediator Selection
Without any guidance as to what constitutes someone being qualified to mediate a condominium dispute
and with mediation itself being an unlicensed profession, someone wishing to avoid participating in
mediation can easily manipulate the process by insisting only on mediators who are unaffordable or
unqualified in the eyes of others involved in the dispute.
For example, a party that is well resourced could suggest that only mediators who charge $1000/hour or
more are capable of mediating their dispute and refuse to even consider mediators who are affordable
for another party. Conversely, a party who is unwilling to invest in the resolution of the dispute could
suggest that only mediators who charge $100/hour or less are acceptable, preventing a capable mediator
from being agreed upon.
Additionally, without any guidance as to what constitutes one being qualified to mediate a condominium
dispute, someone who wishes to by-pass mediation can get creative with notions of conflict and use such
to disqualify any mediator that another party puts forward.
For example, one could claim that a mediator proposed by another party may be biased because their
lawyer had a past social media exchange with the mediator or has worked with the mediator before. In
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contrast, a judge is not considered to be in a conflict position if the judge heard arguments from another
party’s lawyer previously, and, unlike a mediator, a judge actually has the authority to bind the parties to
an outcome.
Any mediator holding a designation from the ADR Institute of Canada is required to abide by a Code of
Ethics and risks losing their designation if they were to get involved in a matter where the mediator could
not participate impartially. Typically, a discussion with a prospective mediator about any concerns of
perceived conflict will determine if there is any legitimate concern as to the mediator’s ability to neutrally
facilitate a mediation; however, it is often the case that accusations surrounding perceptions of conflict
are not delved into and are used superficially to frustrate the mediation selection process.
The mediator’s role is that of a neutral facilitator. Claims of perceived bias warrant exploration rather
than automatic discarding, if participants truly want to attempt to seize the mediation opportunity. This
is particularly the case when the list of potential mediators is narrow.
Many solutions are available to prevent this type of manipulation – from the creation of a roster that
identifies those capable of mediating condominium disputes within a certain price range to what I refer
to as a “rock, paper, scissors mechanism”, a process for mediator selection applicable when parties cannot
agree on a mediator (which can include each party identifying an independent representative who work
together to find an appropriate mediator rather than actually leaving the determining factor to chance) –
however, at the time of writing, such are not currently offered by our legislation as we lack a consistent
process province-wide.
Scheduling Tactics
Particularly when many people participate in a mediation – as is often the case when a condominium
corporation is directly involved in a conflict – one of the more challenging aspects of the process can be
finding a date, time and location that works for everyone. Even in circumstances where there are few
people participating, it is very easy for someone who does not wish to mediate to create scheduling
difficulties, simply to discourage the process.
This type of manipulation can arise in many ways, ranging from preventing the scheduling of a mediation
in the first place to last minute attempts to re-schedule the meeting. A degree of cooperation is necessary
to schedule mediation and it is easy to prevent a mediation from proceeding by being uncooperative in
that respect. In my practice, I find that when parties truly wish to participate in mediation, they are able
to find a mutually agreeable time, date and location to do so.
“All I Do is Win Win Win…”
The explanations and examples set out may give rise to questions as to why, exactly, anyone would want
to manipulate mediation. After all, mediation exists to provide a safe opportunity for those involved in a
dispute to explore options and try to save the cost, time and stress that come with more adversarial
dispute resolution approaches. On top of that, mediation offers the opportunity to consider ongoing
relations that become uncomfortable very quickly when conflict appears in the condominium setting.
Why would someone want to squander the process?

Aim Higher.
Achieve More.

16

For some, the thought of by-passing mediation is appealing because they do not appreciate the
opportunities it presents – particularly if their legal representation is more comfortable arguing in front
of a judge rather than working with others to craft an outcome that is agreeable to everyone involved.
For others, the appeal of manipulation is a little more devious. When we speak of mediation and the
opportunities it presents, we speak of the potential for a win-win outcome – an outcome that leaves both
parties in an improved situation. However, what is becoming increasingly clear is that when you proceed
to arbitration or court, you also need to aim for a win-win outcome, albeit a different type of one. You
need to win twice - once with respect to your legal arguments and once again when it comes to cost
recovery. Failing this, being right at law may still be a very costly endeavor.
Increasingly, a look at the path that brought parties to the courtroom is considered in the course of
awarding costs. Accordingly, one would appear to be better positioned to recover their costs if they could
claim having attempted a conciliatory approach, even if they did not truly embrace one.
Ultimately, if mediation “fails”, being able to evidence that it was attempted can be helpful in the course
of proceeding to arbitration or court. However, actually participating, in good faith, in the mediation
process can do such things as narrow issues, allow for an interaction/communication plan to be
negotiated, prevent the unnecessary expense that comes with game playing/posturing, allow for a better
understanding of where other parties are coming from and otherwise relieve some of the stress that
comes with the uncertainty of a third party imposing a solution for you.
Eat Your Veggies
Ultimately, mandatory mediation is like eating your veggies. While you might not always want to, you are
encouraged to do so because it is good for you. This explains why many mediate – and eat their veggies
– not because they have to, but because they want to.

Marc Bhalla
Hons. B.A., C. Med
Ext: 811
Toll-Free: 1-866-446-0811
mbhalla@elia.org

All of the information contained in this article is of a general nature for informational purposes only, and is
not intended to represent the definitive opinion of the firm of Elia Associates on any particular matter.
Although every effort is made to ensure that the information contained in this article is accurate and up-todate, the reader should not act upon it without obtaining appropriate professional advice and assistance.
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The Electrifying Movement: Car Charging Stations in Condos
By: Patricia Elia, B. Comm., LL.B., A.T.C. &
Yash Mehrotra, Hons. B.A., J.D. &
Tricia Jailall, Hons. B.A., Legal Assistant
On June 8, 2016, the Government of Ontario introduced its 5-year Climate Change Action Plan
(the “CCAP”) with a view to combatting climate change, reducing greenhouse gas pollution, and
transitioning the province to a low-carbon economy. More than one-third of Ontario’s pollution from
greenhouse gases is caused by the transportation sector, with cars and trucks responsible for more than
70 per cent of that total.1
The CCAP envisions a cultural paradigm shift to rid the transportation sector’s dependency on
fossil-fuels in favour of electric, hydrogen or other environmentally sustainable technologies. In pursuit of
this goal, the CCAP establishes a province-wide sales target for electric and hydrogen powered vehicles to
comprise 5% of all passenger vehicles sold in Ontario by 2020.2 To provide some context, in 2015,
approximately 284,000 passenger vehicles were sold in Ontario - 5% of this would be 14,000 vehicles.3
The Government of Ontario’s strategy to achieve greater market penetration of electric vehicles
(“EV’s”) is twofold:
1. Change consumer car buying habits by incentivizing consumers to “buy electric”, through the use
of rebates and other forms of monetary incentives; and
2. Increase accessibility to electric vehicle charging infrastructure through a combination of public
infrastructure development and the allocation of responsibility to the private sector. The latter
entails new statutory requirements on developers for new constructions as well as the
owners/operators of existing buildings. In this regard, of particular interest to us are the
amendments made to the Condominium Act, 1998, S.O. 1998, c. 19 (the “Act”), which allow
Condominium Corporations and unit owners to install Electric Vehicle Charging Equipment
(“EVCE”) without resorting to sections 97 or 98 of the Act, respectively.

Effecting a Change in Consumer Buying Habits
For many consumers, the hesitation with going
“electric” stems from technological limitations in more
affordable EV’s, including battery longevity and vehicle range
from a single charge. These limitations have, in the past, been
further exacerbated by the lack of a national and provincial
network of electric vehicle charging stations that mirrors the
accessibility of gasoline stations for fossil-fuel powered
vehicles.

1

Ontario’s Climate Change Action Plan (18 June, 2016) (the “CCAP”) at pg. 19.
CCAP at pg. 19.
3
CCAP at pg. 19.
2
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However, with the advent of new technological breakthroughs in lithium ion batteries and an
increase in supply thereof, EV’s, including more affordable models, are able to travel much further
distances than ever before. For example, the standard Tesla Model 3 can travel 354 km on a single charge,
with the long-range model delivering 500 km in range. The standard version of the Model 3 costs
approximately $35,000 before incentives.
In parallel with the technological advances permitting EV’s to travel greater distances, EV’s have
become more mainstream over the past few years, as they become more affordable and accessible for
mass market consumption. In this regard, the Government of Ontario has done its part to accelerate the
shift to low and zero-emission vehicles by rolling out various incentive programs in order to induce
consumers of passenger vehicles to “buy electric.”
One such program currently in place is the Electric and Hydrogen Vehicle Incentive Program
(“EVHIP”), which supports the adoption of EV’s and hydrogen fuel cell vehicles (“HFCV”) by providing
partial rebates for the purchase and/or lease of EV’s and HFCV’s. Rebates for eligible EV’s vary from $5,000
to $14,000 depending on the range of travel per charge and seating capacity.4 Furthermore, the
companion Electric Vehicle Charging Incentive Program (the “EVCIP”) will allow eligible EV owners to claim
a rebate for 50% of the purchase cost of a Level 2 charging station, up to a maximum of $500, and 50% of
the installation cost of the charging station, up to a maximum of $500, for a total of $1,000.
Other incentives which were contemplated in the CCAP, but are not currently in place, include a
complete elimination of HST on zero-emission vehicles, and a free overnight EV charging program, which
will permit owners of residential and multi-unit dwellings to charge their EV’s at no cost during certain
hours of the day.5

Access to Charging Infrastructure
As the demand for EV’s increases, so too does the need for charging infrastructure to support a
sustained transition away from reliance on fossil fuels. As discussed above, the Government of Ontario’s
strategy includes a combination of: 1) public infrastructure development in concert with other provinces
and the federal government to develop a network of charging stations across the province and country, a
map of which can be located here6; and 2) allocating responsibility to the private sector by statutorily
mandating new requirements on developers for new-constructions as well as the owners/operators of
existing condominium buildings.
In this regard, amendments were made to the O. Reg. 332/12: Building Code (the “Code”), which
became effective January 1, 2018. One of the more relevant changes requires new condominiums that
exceed 600 square meters of building area or are taller than three stories, to have:

4

“Electric
and
Hydrogen
Vehicle
Incentive
Program
(EVHIP)”,
online:
Ontario
Ministry
of
Transportation
http://www.mto.gov.on.ca/english/vehicles/electric/electric-vehicle-incentive-program.shtml.
5 CCAP at pg. 21. The overnight EV charging program, as provided for in the CCAP, would be for a period of four (4) years and would provide EV
owners to charge their vehicle at no cost during certain hours of the day.
6
CAA EV Charging Station Locator, http://www.caa.ca/evstations/
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1. Not less than 20% of the parking spaces in the building fitted with Electrical Vehicles Supply
Equipment (“EVSE”)7; and
2. The remaining 80% of the parking spaces designed to allow for future installation of EVSE.8

Amendments to the Condominium Act, 1998
However, of particular interest to us are the recent amendments to O.Reg 48/01: General under
the Act that became effective as of May 1, 2018, and which regulate the installation of EVCE in the
common elements of existing condominiums (the “EV Regulations”).
The EV Regulations provide a framework for the installation of EVCE in the following two
scenarios:
1. Where the Condominium Corporation proposes and carries out the installation of the EVCE; and
2. Where a unit owner proposes the installation of the EVCE.

Installation by the Condominium Corporation
Generally, when making a change to the common elements or a change in a service that the
Condominium Corporation provides to unit owners, this must be done in accordance with section 97 of
the Act. Depending on the change, the Condominium Corporation will be required to give notice to unit
owners of the proposed change, and in some cases, may be required to hold a vote to approve the said
change. The EV Regulations exempt a Condominium Corporation from complying with section 97 of the
Act as long as the installation of the EVCE is carried out in accordance with the provisions therein. The
provisions provide for two scenarios, which can be grouped under the following general subheadings.
1. On notice, but without a vote of the unit owners
Under this scenario, the Condominium Corporation may unilaterally install the EVCE, on notice to
unit owners, if certain prescribed conditions are met. Generally, if: (i) the estimated cost of the installation
is not more than 10% of the annual budgeted common expenses for the current fiscal year; (ii) and the
installation of the EVCE would not, in the eyes of unit owners, cause a material reduction or elimination
of their use or enjoyment of their units or the common elements of the Condominium Corporation, then
the Condominium Corporation may proceed with the installation of the EVCE.
2. Enhanced notice to unit owner’s and possible vote required
If the estimated cost of the proposed installation is in excess of 10% of the budgeted annual
common expenses for the current fiscal year or the installation would cause a material reduction in the
use or enjoyment by owners of their units or the common elements, then the Condominium Corporation
7

The Electrical Vehicle Supply Equipment must be installed in accordance with section 86 of the Electrical Safety Code, as found under the
Electricity Act, 1998, S.O. 1998, c. 15.
8
Building Code at ss. 3.1.21.1(1) and 9.34.4.1(1) and (2), being O. Reg. 332/12 of the Building Code Act, 1992, S.O. 1992, c. 23.
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may proceed in the alternative, following manner. The Condominium Corporation will have to provide
notice of the proposed change to unit owners, which notice must include, among other prescribed
material, a statement that the unit owners have the right, in accordance with section 46 of the Act and
within sixty (60) days of receiving the notice, to requisition a meeting of owners. The proposed installation
of the EVCE will be approved only if:
1. The owners of at least 15% of the units at the Condominium Corporation have not
requisitioned a meeting within sixty (60) days of receiving the notice;
2. If a meeting has been requisitioned, but a quorum is not present at the first attempt to hold
the meeting; or
3. If a quorum is present at the first attempt to hold the meeting, but the owners have not voted
against the proposed installation.

Installation by a Unit Owner
Generally, a unit owner who wishes to make a change to the common elements may do so under
section 98 of the Act by obtaining approval from the corporation’s board and entering into a “Section 98
Agreement.” In certain cases, the owner may be required to provide notice to other unit owners and
obtain their approval for the change. The EV Regulations provide an exemption to section 98 of Act for
the installation of EVCE by a unit owner, where the following process is followed.
1. Written Application
An owner must first deliver an application in writing for the proposed installation of the EVCE (the
“Application”). The Application must include, among other prescribed content, drawings, specifications
and/or information with respect to the proposed installation of EVCE, including its location. The
Condominium Corporation must, as soon as possible, provide the unit owner any information, permission,
or authorizations that the unit owner may require to prepare their Application.
2. Board of Director’s Response
Upon receipt of the Application, the board has sixty (60) days to respond to the unit owner;
although this time-line may be extended upon agreement of the two parties. The board may only reject
the unit owner’s Application, if, based on the opinion or report of a Qualified Professional whose
profession lends credibility to the report or opinion (the “Qualified Professional”), one of the following
criteria are met:
1. The installation would be in violation of the Act or its Regulations, and/or any other act, including
the Electrical Safety Code as found under the Electricity Act, 1998, S.O. 1998, c. 15 (the “Electrical
Safety Code”);
2. The installation would adversely affect the structural integrity of the building; or
3. The installation will pose a serious risk:
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i.

To the health and safety of an individual; or

ii.

Of damage to the property or the assets, if any, of the Condominium Corporation.

If the board rejects the unit owner’s Application based on one of the reasons above, the board’s
response to the unit owner must indicate this, and the board must provide a copy of the report or opinion
of the Qualified Professional that forms the basis of its response.
If none of the above reasons apply, the board must accept the Application, or alternatively, it may
require that the installation be carried out in a different manner or location so long as this would not
cause the unit owner to incur unreasonable additional costs.
3. The Agreement
If the Application is not rejected, the Condominium Corporation and the unit owner have ninety
(90) days to enter into an Agreement (the “Section 24 Agreement”). The Section 24 Agreement must
contain terms and conditions that speak to, inter alia: the manner of installation of the EVCE; how costs
will be allocated between the parties for the installation; each party’s duties and responsibilities with
respect to the EVCE, including the responsibilities relating to the cost of the use, operation, repair after
damage, maintenance and insurance of the EVCE; and who will have ownership of the EVCE or any part
thereof.
The Condominium Corporation must, as soon as reasonably possible, register the Section 24
Agreement against title to the owner’s unit in order for it to take effect.

Mediation and Arbitration
Any disagreement between a unit owner and the Condominium Corporation must be submitted
to mediation and arbitration. An Application by an owner for the installation of the EVCE will be deemed
abandoned if the unit owner or Condominium Corporation do not submit a disagreement to mediation
and/or arbitration for resolution within six (6) months of the Condominium Corporation rejecting the unit
owner’s Application or within six (6) months of the time provided for the two parties to enter into the
Section 24 Agreement.

Game Plan – Adapting to the New World of EV’s
In an effort to acclimate condominium board’s to the new world of EV’s, below is a checklist of
some of the items that board’s should consider before approving an Application to install EVCE in their
buildings’ common elements. That notwithstanding, we suggest that each board consult with its
condominium legal professional to develop an internal electric vehicle charging policy in order to be
proactive in responding to unit owner requests in a fair and consistent manner and in compliance with all
relevant statutory requirements.
1. Identifying and implementing electrical capacity. Regardless of whether the Condominium
Corporation or the unit owner proposes the installation of the EVCE or if the parking spaces are
deeded, exclusive use common elements or common elements generally, it must first be
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determined whether the condominium building has the requisite electrical servicing capacity to
burden the additional loads as a result of EV’s tapping into the common electrical supply. In this
regard, we suggest that the Condominium Corporation obtain an opinion from its engineer on
how much capacity the buildings current infrastructure can support the proposed installation of
EVCE and how best to maximize the building’s potential to accommodate not only the installation
of current EVCE requests but to potentially accommodate future requests, as they come.
2. Choosing the right type of charging station (i.e. EVCE). There are three types of charging stations
– Level 1, Level 2, and Level 3 – that differ based on the rate at which the batteries are charged.
Generally speaking, Level 2 charging stations, which can fully charge a vehicle from 0% charge in
about four to six hours, are ideal for condominiums and adequate for most EV’s currently on the
market.9 Whereas, a Level 1 charging station can take anywhere from 8-20 hours to fully charge
a vehicle, which is neither practical for overnight charging, especially if the charging station is
placed in the common element visitor parking area and there are multiple EV owners, nor is it
expedient for a unit owner. Furthermore, Level 3 charging stations are significantly more
expensive not only to buy but also to install in comparison to the other two options.10 Table 1
provides a quick summary of the difference between the 3 classes of charging stations.
11

3. Choosing the right location – distance to electrical access and internet connectivity. The distance
required to run conduit (used to route wiring) from the electrical panel or source to the EVCE will,
in large part, dictate the cost of installation. Level 2 charging stations are typically hardwired into
the existing electrical system. Accordingly, the location of the EVCE should be chosen strategically
to limit unnecessary drilling, trenching or other aesthetic changes which may increase the cost of
installation significantly.12 However, meters are often read by use of internet connections and
thus this may also need to be a consideration in design.
4. Irrespective of whether the installation of the EVCE is proposed and carried out by the corporation
or the unit owner, the Electrical Safety Authority (the “ESA”) mandates certain requirements that
must be followed regarding the installation process:

9

If a unit owner is the owner of an EV registered and plated in Ontario, they are eligible for a rebate on a Level 2 charging station. Note that the
Condominium Corporation cannot claim this rebate on behalf of the owner.
10
“About EV Charging”, online: Ministry of Transportation http://www.mto.gov.on.ca/english/vehicles/electric/charging-electric-vehicle.shtml.
11

“Evaluation of Demand for Electric Vehicle Charging Stations in Franklin County”, online: Franklin Regional Council of Governments
https://frcIt og.org/evaluation-demand-electric-vehicle-charging-stations-report-released/.
12
“Enabling Electric Vehicle Charging in Condominiums”, online: Plug’N Drive www.plugndrive.ca/wp-content/.../05/Enabling-EV-Charging-inCondominiums.pdf.
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i.

An electrical “permit” (also called an “Application for Inspection”) must be obtained before
or within 48 hours of when the electrical work begins.

ii.

Installation must be in compliance with section 86 of the Electrical Safety Code.

iii.

The permit must be taken out by the party who is doing the work and the installation must
be done by a licensed electrical contractor.

iv.

The EVCE must be certified for use in Canada by a nationally recognized certification
agency approved by the ESA.

Once the installation has been determined to be in compliance with the ESC, a certificate of
inspection will be issued by the ESA.13
5. Communicating with the Community: Once the Corporation has done the work, it will be helpful
to have an information package available for owners who are interested in an EV charging station.
This should provide parameters on potential types of installation. Where applicable, the cost to
owners of the Section 24 Agreement and any capital asset investment costs to be shared by unit
owners, should be disclosed before unit owners invest. Predesigned Application Forms and
Section 24/98 Agreement with pre-populated technical details may also be a way to jump start
the process for unit owners and Condominium Corporations.

Conclusion
While it is early to ring the death knell of the combustible engine, the future, is for all intents and
purposes, an electric one. Although new condominiums will be required to come equipped with electric
vehicle charging infrastructure, existing condominiums must also be ready to respond to unit owner
requests as technological advances and more affordable models make EV’s more practical for mass
market consumption. In this regard, it may be prudent for board’s to be proactive in ensuring that their
buildings are equipped with the requisite capabilities to respond to, what would seem to be, the inevitable
future.
Furthermore, condominiums with the proper infrastructure in place to support EV charging will
be able to present themselves as “EV friendly”, making them more marketable to potential buyers and
tenants, which may facilitate increases in property values.
With that said, it is important to note that each condominium community is different, and it is
crucial for boards to understand the needs of their constituents before over-committing on investing in
what may be the future of other condominium communities, but not their own. As well as contemplating
how and when investment may be a waste of resources.

13

“Electric Vehicle Charging Stations”, online: Electrical Safety Authority https://www.esasafe.com/business/ev.
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For more information on how your condominium building can meet the demands of tomorrow,
please contact the team at Elia Associates. We are Condocentric and we are here to help.
Patricia Elia
B. Comm., LL.B., A.T.C.
Ext: 802
Toll-Free: 1-866-446-0811
patricia@elia.org
Yash Mehrotra
Hons. B.A., J.D.
Ext: 823
Toll-Free: 1-866-446-0811
ymehrotra@elia.org
Tricia Jailall
Hons. B.A., Legal Assistant
Ext: 815
Toll-Free: 1-866-446-0811
tjailall@elia.org
All of the information contained in this article is of a general nature for informational purposes
only, and is not intended to represent the definitive opinion of the firm of Elia Associates on any
particular matter. Although every effort is made to ensure that the information contained in this
article is accurate and up-to-date, the reader should not act upon it without obtaining appropriate
professional advice and assistance.
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